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THIS PECLARATION, is made this the 9thday of _Apr i} , 2001 |, by

TILLIS M. BRETT, a maried man, THOMAS E. BRETT, an unmarried man, and
WILLIAM T. ROBINSON JR., a married man, hereinafter collectively called
"DECLARANT" or "DEVELOPER," for themselves, their heirs, successors and assigns.

RECITALS

1. The Developer is the fee simple Owner of that certain parcel of Real Property
sitzated in the County of Baldwin, State of Alabama, hereinafier more particularly described,
and intends to improve said Real Property in the manner set out herein, Such property is
designated as Phase One and Phase Two. Only Phase One is hereby committed to the
condominium form of ownership.

2. The Developer proposes to establish a Condominium pursuant to the general laws of
the State of Alabama and, by reference, the general provisions of the Alabama Uniform
Condominium Act of 1991 (the "Act”). The Condominium shall be known as Phoenix on ihe
Bay I, a condominium. The first phase consists of only one unit. The developer does not
elect to provide that the Act be applicable to this instrument,

3. The Developer proposes fo develop the Condomininm in two (2) phases. The
Developer anticipates and reserves the right to assign its reserved developer righis to Brett Real
Estate, Robinson Development Company, Inc., an Alabama corporation,

4. Phase One consists of one private Unit, which includes land and an existing
strocture, fogether with access and appurienant common areas as herein described. The
Developer retains development rights, as set forth herein, over the area designated by this
declaration as "common area.” It is understood that the ownership of the common area is
subject to dilution when Phase Two is made a part of this development.

5. The Developer may improve that part of the Real Property which is in excess of the
property made a part of Phase One and which is described herein by constructing thereon
additional Condomininm Units, which said lands and improvements may be submitted to the
Condominivm form of ownership and use, by amendment or amendments to this Declaration,
in one additional phase. An unexecuted proposed "Phasing Amendment One of Phoenjx on
the Bay II, Phase Two" is annexed to this declaration as Exhibit “B,” which the Developer, or
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Developer's assigns, anticipates recording as a phasing amendment (o this declaration. Shoutd
such instrument be recorded, the restrictions, covenants, obligations, and rights set forth

7. Phase One of the Condominium will be created by the recording of this Declaration,
which may be amended by the Developer as herein provided without requiring the approval or
conseat of the Unit Owaer of the single unit created by this recording.

NAME

The: name by which this condominium i identified is Phoenix On The Bay I, a
condorninium,

THE REAL PROPERTY

of the State of Alabarua and, as applicable or for reference purposcs only, by the "Alabama
Uniform Condominium Act of 1991," Code of Alabama (1975), Section 35-8A-101, et seq.
Only those lands described as Phase One are berewith submitted to the condominium form of
ownership,

DEVELOPMENT PLAN

The Developer shall have the untlateral right, privilege, and option from time fo time at
any time (subject to the provisions of this Declaration) to subject any part or all of the reaj
property described in Exhibit “A-2" to the provisions of this Declaration. This Declaration
mizy be amended by the Developer without the consent of any Unit Owner, ‘Mortgagee, or
other Person in order to exercise any Development Rights or Special Declarant Rights so long
as said amendment complies with the requirements of the Act. :

The property described in Exhibit "A-2," which the Developer may or may not submit
to the Condomininm form of ownership and use at a future date or dates as Phase Two, is not
hereby submitted to the Condominium form of ownership and use. However, subject to and in
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'accordance with the following terms and provisions, said property, or a portion or portions
thereof, including any portion or portions of each phase, may be submitted to the
Condominium form of ownership and use.

If Phase Two, is developed and made subject to the ierms of this Declaration, as
provided for herein, said phase shall consist of the number of Units and density (ratio of
number of units to land area) as is set out in the proposed Phasing Amendment One of Phoenix
o1 the Bay I, Phase Two, which is annexed hereto. Accordingly, no assurance is made that
Phase Two shall contain Common Elements and Limited Common Elements consistent with
and complimentary o those existing tn Phase One or that the buildings and other
improvements will be compatible with existing buildings and improvements in the
condominium in terms of architectural style and size. Quality of construction shall be
compatible with the quality of construction of other "Phoenix” condominium projects in the
area. Any such additional phase may be added to, and made subject to, this Declaration by the
execution, by the Developer alone, of an amendmens to this Declaration, which said
amendment shall comply with the provisions of the Act and shall be recorded in the Probate
Court records of Baldwin County, Alabama, Such amendment shall have attached to it
exhibits similar to those attached to this Declaration, describing the Property so submitted 1o
the Peclaration and containing such other information concerning said Property and the
improvements constructed, or to be constructed, thereon as is required by law. Further,
should such instrument be recorded, the restrictions, covenants, cbligations, and rights set
forth therein shall be binding on the owner of the private unit created by this instrument. The
right of the Developer to add an additional phase to the Condominium as herein provided shall
cease and terminate ten {10) years from the date of the recording of this Declaration in the
Office of the Judge of Probate of Baldwin County, Alabama. Except as provided in the
preceding sentence, no other tme limitation shall be imposed on the right of the Developer to
add an additional phase. Once such phase has been submitted to the terms and provision of
this Declaration, it shall comprise a portion of the Condominjum, to be governed by and
subject to alfl of the provisions of the Condominium Documents to the extent that said
documents are not inconsistent with the provisions of the amendment adding such phase to this
Declaration. Fach Person or entity who shall acquire any Unit in the Condominium or interest
in or lien upon any such Unit, regardless of whether said Unit shall be located in Phase One or
Two shall be deemed, by accepting a conveyance of or otherwise acquiring such Unit interest
or lien, to have agreed and consented, within the meaning of this Declaration and of the Act
to be bound by the terms and provisions hereof and to have furtber agreed and consented that
any amendment to this Declaration exccuted by the Developer alone pursuant hereto shall be
binding and effective as written notwithstanding the fact that the undivided interest of the Unit
Owners in the Common Elements will be changed thereby. Anything contained herein to the
conirary notwithstanding, Developer does not hereby commit itself o submit such subsequent
phase, in whole or in part, o the Condominium form of ownership and use under the terms of
this Declaration, and unless submitted to fhe terms of this Declaration under the provisions
hereof, Developer shall have the right to develop the same or any portion thereof, in any
manner and to any extent that it sees fit or to decline to develop said property entirely.
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Easements are reserved to the Developer throughout the Common Elements as may be
reasonably necessary for the purpose of discharging the Developer's obligations or exercising
any Development Rights or Special Declarant Rights. Further, the Developer, its successors
and assigns, reserves a perpetual nonexclusive easement for access, ingress and egress in, over
and through all parking areas, and other common areas for its guests, leensees, lessees,
customers and employees,

GENERAL DESCRIPTION OF IMPROVEMENTS

Phase Onc consists of common elements and a single, private Unit one (1) 3-story,
stucco residential building and the surrounding lands, the metes and bounds description of
which is set out in Exhibit “A-3." The structure was not constructed by the Developer but is
an existing residential property. The Unit is assigned a rame, “Unit A of Phase One, Phoenix
on the Bay lI." The legal description of such Uit shall consist of the identifying pame, as
shown on the Plans, the pame of the Condomininm, the name of the County in which the Unit
is situated, the name of the office in which this Declaration is recorded, and the Instrzment
Number which is assigned to it. The Private Elements are all of the land and the
improvements thereto, excluding the ingress-egress casement and also excluding the land
sitnated between the Unit and Terry Cove which are Common Elements, as set forth on the
plans. Appurtenant (o the Unit are Limited Common Elements which are boat slips. The Unit
also shail include all foundations and footings, slabs, columns, beams and supports of the
Building and such component parts of exterior walls, roofs, girders beams, supports, stajrs and
stairways, porches, balconies, terraces, decks, patios, entry walks and entry porches of the
Unit. :

CONVERSION DISCLOSURES

NO REPRESENTATIONS ARE MADE IN REGARD TO THE AGE OR
CONDITIONS OF THE STRUCTURAL COMPONENTS AND MECHANICAL AND
ELECTRICAL INSTALLATIONS OF THE EXISTING STRUCTURE. The Developer is
unaware of any outstanding notices of building code or other municipal violations,

RIGHTS AND RESPONSIBILITIES

The Unit Owner shall be deemed to own and shall have the exclusive right and duty to
repair and maintain, paint, repaint, tile, wax, paper or otherwise finish and decorate the
surfacing materials on the exterior and interior of all walls and the surfacing materials of the
floors of the Unit; afl window screens; and all appurtenant installations, including all pipes,
dncts, wires, cables and conduits used in cornection therewith, for services such as power,
light, telephone, sewer, water, heat and air conditioning, whether located in the boundaries of
the Unit or in common areas, which are for the cxclusive use of the Unit; and all ceilings and
walls. The Unit Owoer shall have the exclusive right and duty to wash and keep clean the
interior and exterior surfaces of windows and doors bounding his or her Unit. The Unit
Owner shall have the exclusive right and duty to maintain the landscaping on the grounds
which are a part of the unit.
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COMMON ELEMENTS

Prior fo the recordation of a phasing amendment adding Phase Two to the
condoniinium form of ownership, the Unit Owner shall own all of the "common elements”
described herein, subject only to the rights of development reserved herein. No owner's
association shall be established prior to the recordation of a phasing amendment. Upon
recordation of such amendment the Unit Owner will own a percentage of undivided interest of
the Common Elements of Phase One and Phase Two as will be set out in such amendment.
The ownership interest in the Common Elements shall not be conveyed, transferred,
encumbered or otherwise affected separate from the ownership of the Unit, and any agreement
to the contrary shalt be void. At such time the Unit Owner shall have the right to use the
Common Elements in conjunction with the Owners of other Units as may be required for the
purposes of access, ingress to, egress from, use, occupancy and enjoyment of the
Condominium Property. At such time the ingress-egress easement shall be vacated and the
same shall be a part of the Common Elements of the Condominium Property. The common
expenses shall be charged to unit owners according to a formula set out in such phasing
amendment and will be no greater that the assessment made on the smallest private unit in
Phase Two. The initial monthly assessment will be in the amount of $300 as calculated by a
formula which will be set out in sech amendment, The right to use the Common Elements
shall be subject to and governed by the provisions of the Act, Condominium Docements and
the By-Laws of the Home Owners' Association provided for in such amendment. In addition,
the Association shall kave the authority to lease, grant concessions or grant easements with
respect to parts of the Common Elements subject to the provisions of the Declaration and By-
Laws.

LIMITED COMMON ELEMENTS

Boat slips number 6 and 11, as depicted on Exhibit “C,” annexed hereto are Limited
Common Elements as defined in the Act and are appurtenant to the Unit created berein. Prior
to the recording of a phasing amendment, the owner of Unit A of Phase One shall have an
easement of ingress and egress to such boat slips over the property set out in Exhibit “A-2*
and shall be responsible for the maintenance of the same. Upon the recording of such
amendment, the maintenance of the same will pass to the home owner’s association as may be
provided for in the amendment.

INSURANCE

The Unit Owner shall obtain, maintain and pay for comprehensive public liability
insurance on his or her interest in the Condominium Property with limits of not less than One
Million Dollars ($1,000,000.00) per occurrence, combined single limits covering the activities
of such Unit Owner on or about the condominium property.

The Unit Owner shall be and is hereby deemed responsible for maintaining sufficient

hazard insurance on his or her Unit so a5 to provide replacement value thereof (or in such
amounts as may be reasonably obtained) in the event of a casualty, including, without
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limitation: (i) loss or damage by fire aud other hazards covered by a standard extended
toverage cndorsement; (if) such other risks as ffom time to time shall be customarily covered
with respect to buildings simifar in consfruction, location and use as the buildings on the land,
including, but not limited to, vandalism, malicious mischief and windstorm; and (jii) flood
insurance, if it can reasonably be obtained.

Upon the recordation of a phasing amendment the Unit Owner shall continue to
maintain and pay for the insurance set out above, and the same shall not be considered a
COININOA EXpense, .

IN WITNESS WHEREOF, the said TILLIS M, BRETT, THOMAS E. BRETT, and
WILLIAM T. ROBINSON, JR., have hereunto set their hands and seals on this 5 #% day

of  April , 2001.
P, 1 S

- TILLIS M. BRETT

T S E. BRETT

WILLIAM T, ROBINSON, IR,
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For Exhibit “A-1" to
Declaration of Condominium
of
Phoenix on the Bay i, a Condominium

Phase One

See 4@,%@/{2;@\7& A3
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STATE OF ALABAMA )
COUNTY OF BALDWIN }

L T Py y /@wa;‘—j'%, , the undersigned authority, a Notary Pablic
in and for said County in said State, hereby certify that TILLIS M. BRETT, THOMAS E.
BRETT, and WILLIAM T. ROBINSON, JR., whose names are signed to the foregoing
instrument and who are known to me, acknowledged before me on this day, that being
informed of the contents of said instrument, they executed the same voluntarily on the day the

same bears date,

Given under my hand and seal this the 77 day of _April , 2001,

Notar§ Public

My Commission Expires: .2//3/ A

THIS INSTRUMENT PREPARED BY:
Jule R. Herbert Jr.

Juie R. Herbert Jr., P. C.

Attorney at Law

P.O. Brawer 388%

Gulf Shores, AL 36547

(334) 963-4764
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EXHIBIT “A-2"

- The following is property over which the Developer has the right to add to Phoenix on
the Bay 1, a condominivm, by a phasing amendwment:

PARCEL A:

Prom the Northeast corner of Section 4, Township 9 South, Range 5 East, run Bast 3249 feet
to the Northwest corner of the Dryer Tract; thence run South along the West fine of the Dryer
Tract and its Southerly extension, 1317.4 feet to the South right of way line of Alabama
Highway 180 and the Point of Beginning; thence run in Northeasterly direction along the
South line of said Highway 180, 50.9 feet to a point 50 feet due East of the Southerly
extension of the West line of the Dryer Tract; thepce run South, paralle] to said Southerly
extension of the Dryer Tract West line, 865 feet, more or less, to the North margin of Terry
Cove; thence run in a Westerly direction along the North margin of Terry Cove, 50 feet, more
or less, 1o a point on the Southerly extension of the West line of the Dryer Tract; thence run
North along the Southerly extension of the West line of the Biryer Tract, 860 feet, more or
less, to the Point of Beginning.

PARCEL B:
The West one-half of the following described property:

From the Northeast corner of Section 4, Township 9 South, Range 5 Bast, run East 3249 feet
to the Northwest corner of the Bryer Tract; thence run South along the West line of the Dryer
Tract and its Southerly extension, 1317.4 feet to the South right of way line of Alabama
Highway 180; thence run in a Northeasterly direction along the South line of said Highway
180, 50.9 feet to a point 50 feet due East of the Southerly extension of the West line of the
Dryer Tract and the Point of Beginning: thence continue in a Northeasterly direction along the
South line of said Highway 180, 102 feet to a point 150 feet due East of the Southerly

. extension of the West line of the Dryer Tract; thence run South, paralle] to said Southerly
extension of the Dryer Tact West line, 890 feet, more or less, to the North margin of Terry
Cove; thence run in Westerly direction along the North margin of Terry Cove, 100 feet, more
or less, to a point 50 feet due East of 2 Southerly extension of the West line of the Dryer
Tract; thence run North 865 feet, more of less, to the Point of Beginning,

PARCEL C:

The East one-half of the following dcscribed_ property:

From the Northeast corner of Section 4, Township 9 South, Range 5 East, run East 3249 feet
to the Northwest corner of the Dryer Tract; thence run South along the West line of the Dryer
Tract and its Southerly extension, 1317.4 feet to the South right of way line of Alabama
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Highway 180; thence run in a Northeasterly direction along the South Huoe of said Highway
180, 50.9 feet to a point 50 feet due East of the Southerly extension of the West line of the
Dryer Tract and the Point of Beginning; thence continue in a Northeasterly direction along the
South line of said Highway 180, 102 feet to a point 150 fzet due East of the Southerly
extension of the West line of the Dsyer Tract; thence run South, paralie! to said Southerly
extension of the Dryer Tact West line, 890 feet, more or less, to the North margin of Terry
Cove; thence run in Westerly direction along the North margin of Terry Cove, 100 feet, more
or less, to a point 50 feet due Fast of a Southerly extension of the West line of the Pryer
Tract; thence run North 865 feet, more or less, 1o the Point of Beginning.

PARCEL D

From the Northeast corner of Section 4, Township 9 South, Range 5 East, run East 3249 feet
to the Northwest corner of the Dryer Tract; thence run South along the West line of the Dryer
Tract and its Southerly extension, 1317.4 feet to the South right of way lie of Alabama
Highway 180; thence run in a Northeasierly direction along the South [ine of said Highway
180, 152.9 feet to a point 150 feet due East of the Southerly extension of the West line of the
Dryer Tract and the Point of Beginning; thence continue in 2 Northeasterly direction along the
South line of said Highway 180, 155.2 feetto a point 300 feet due East of the Sontherly
extension of the West line of the Dryer Tract; thence run South, parallel o said Southeﬂy
extension of the Dryer Tract West line, 895 feet, more or less, to the North margin of Terry
Cove; thence run in a Westerly direction along the North margin of Terry Cove, 150 feet,
more or fess, to a point 150 feet due East of 2 Southerly extension of the West line of the
Dryer Tract; thence run-North 890 feet, more or less, to the Point of beginning,

LESS AND EXCEPT FROM PARCELS A, B, C AND D, THE FOLLOWING DESCRIBED
PROPERTY: .

Commencing at the Northeast corner of Section 4, Township 9 South, Range 5 East, run Fast
3249 feet to the Northwest corner of the Dryer Tract; thence run South alony the West line of
the Dryer Fract and its Southerly extension, 1317.4 feet to an old iron pipe located at the
South right of way of Alabama Highway No. 180 and the Point of Beginuing; thence rin
Northeasterly along the arc of a curve of said South right of way, having a radius of 2914.79
feet and an arc length of 307.79 feet, with a chord bearing and distance of North 77°11'35"
East, for 307.65 feet 10 an old iron pipe; thence run South 00°00'00" East, for 579.30 feet o
a %" rebar set pipe; thence continue South 00"00'00" East, for 292,70 feet to an old iron pipe
located on the North margin of Terry Cove; thence run South 78°55"56" West, along said
North margin for 208.89 feet to a point; thence run North 00°00"00" East, for 209.43 feet to a
%" rebar set pipe; thence run South 90°00'00" West, for 95.00 feet 1o a %" rebar set pipe;
thence run North (0°00'00" East for 334.60 feet to the Point of Beginning.
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PARCEL E:

feet and an are length of 307.79 feet, with a chord bearing and distance of North 77°11'35"
East, for 307.65 feet 1o an old iron pipe; thence run Soath 00°00'00" East, for 579.30 feet o
a %" rebar set pipe; thence continue South G0°00'00" East, for 292.70 feet to an old iron pipe
focated on the North margin of Terry Cove; thence run South 78°55'56" West, along said
North margin for 208.89 feet to o point; thence run North 00°00'00" East, for 209.43 feet 1o a
2" rebar set pipe; thence run South 50°00'00" West, for 95.00 feet 10 3 14~ rebar set pipe;
thence run North 00°00°00" East for 334.60 feet to the Point of Beginning,

PARCEL F:

Avemue A, South of Highway 180, should the same be vacated by the adjoining property
OWDErSs.

Less and except from all parcels: The land which is a part of Phase One of Phoenix on the Bay
IL.
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EXHIBIT “A-3"

Unit A of Phase One of Phoenix on the Bay II, a Conduminium, is described as the
following real property located in Baldwin County, Alabama, as welf as ihe improvements
located thereon:

thence run South a distance of 4.00 feetto a point; thence run Fagt a distance of 52,58
feet to a point; thence run South a distance of 1.25 feet to a Poit on a curve to the left
having a radius of 9.00 feet; thenee run Southeastwardly along said curve (Chord
bearing South 45°00'00" East, Chord = 12.73 feet) an arc distance of 14, 14 feet to a
point; thence run East a distance of 4.97 feetto a point; thence run South 00°02'01"
East a distance of 26,96 feet (0 a point; thence run Bast a distance of 2.19 fectto a
point on a cwrve to the right having a radius of 9.00 feet; thence rug Southeastwardly
along said curve (Chord bearing South 45°00'GQ" Bast, Chord = 12.73 feet) an arc

G1-1 80\ exhibit a-3
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PHASING AMENDMENT ONE
T0
PHOENTIX ON THE BAY, 1¥
PHASE TWO
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PHASING AMENDMENT ONE
TO
PHOENIX ON THE BAY, Il
PHASE TWO

THIS AMENDMENT TO THE DECLARATION OF PHOENIX ON THE BAY,
I, A CONDOMINIUM, which is recorded in the records of the Judge of Probate of Baldwin
County, Alabama, as Instrument No. is made this the day of
by Brett Real Estate, Robinson Development Company, Inc., an Alabama corporation,
hereinafter called "DEVELOPER," for its successors and assigns.

WHEREIN, Developer is the successor developer to the developer of the aforesaid
Déclaration and is vested with the reserved developer rights set out therein; and

WHEREAS, Developer is the fee simple owner of that certain parcel of real property
sitnated in the County of Baldwin, State of Alabama, and has improved said real property in the
manner set out herein, which said parcel of land is more particularly described in Exhibit "A"
attached hereto and incorporated herein as if fully set out; and

WHEREAS, the Developer wishes to add this property to Phoenix on the Bay I1, 2
condomimium; and :

WHEREAS, Phase Two of the project consists of one (1) building containing a total of
sixty-five (65) Residential Units, and (65) Storage Units together with access, an outdoor pool,
parking and appurtenant facilities herein described. There are various areas withm the building
which are reserved to the Developer as shown on the Plans or stated in this Declaration.

NOW, THEREFORE, Developer hereby makes the following amendment to the
declaration as to the division to which said real property and improvements thereon may be put,
hereby specifying that said Declaration shall constitute covenants to run with the land and shall be
binding upon Developer, the Developer's heirs and assigns, and afl subsequent owners of all or
any part of said real property and improvements, together with their grantees, successors, heirs,
executors, administrators, devisees or assigns.

DEFINITIONS

The terms used in this Declaration and in the By-Laws shall have the meanings stated in
the Alabama Uniform Condominium Act of 1991, and as foliows, unless the context otherwise
requires:

1.01, "ACT" means the Alabama Uniform Condominium Act of 1991, Code of Alabama
(1975), Section 35-8A-101, et seq.

1.02. "ARTICLES" means the Articles of Incorporation of the Association, recorded in the
Office of the Judge of Probate of Baldwin County, Alabama.

PROPOSED - THIS INSTRUMENT NOT EXECUTED
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[.03. "ASSESSMENT" means proportionate share of the funds required for the payment
of the Comumon Elements which from time to time may be levied against each Unit Owner,

1.04. "ASSOCIATION" means Phoenix On The Bay i Owners Association, Inc., an
Alabama not for profit corporation, and its Suceessors, and is the corporation organized under the

ACT..

1.05. "BOARD" means the Board of Directors of an Association.

1.06. "BUILDING" means all structures or structural improvements located on the Real
Property and forming part of the Condominium.

1.07. "BY-LAWS" means the duly adopted By-Laws of the Association, identified as
Exhibit "D" attached hereto and made a part hereof as if set out fully herein,

1.08. "COMMON ELEMENTS" means all poriions of the condominium other than the
Units,

1.05. "COMMON EXPENSES" means expenditures made by or financial Eabilities of the
Association, together with any allocations to reserves,

1.10. "COMMON SURPLUS" means the excess of all receipts of the Association arising
out of the Common Elements over the amount of the Common Expenses,

111 "CONDOMINIUM®" means Phoenix On The Bay I, a condominiutm, and consists of
the Condominium Property submitted to the Condominium form of ownership by this Declaration.

L12. "CONDOMINIUM DOCUMENTS" means the Declaration, By-Laws, Articles and
all Rules and Regnlations adopted by the Association, and all exhibits aftached thereto, as the
same may be amended from time to time,

1.13. "CONDOMINIUM PROPERTY™ or "PROPERTY" means all property, both real,
personal or mixed, which is submitted to the Condominium form of ownership as provided for
herein and includes the Real Property and all improvements now existing or hereafter placed
thereon and all easements, rights, interests or appurtenances thereto, and all persanal property
now or hereafier used in connection therewith.

1.14. "DECLARATION" means this Declaration of Condominium and any amendments
théreto which may be made from time to time,

L.15. "DEVELOPER" means Brett Real Estate, Robinson Development Company, Inc., an
Alabama corporation. :
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L16. "DEVELOPMENT" shall have the same meaning a5 "Condominium Property"” or
"Property.”

L17. "DEVELOPMENT RIGHTS" shail have the same meaning as is defined in the ACT
and as sef out in the Declaration -

L18, "LIMITED COMMON ELEMENT" shafl have the same meaning as is defined in the
ACT and as set out in the Declaration,

L19. "MEMBER" means a member of the Association, membesship in which is confined
to Unit Owners.

1.20. "MORTGAGEE" means any lender holding a mortgage or vendor's Hen on any part
or all of the Condominium Property. :

L21. "OCCUPANT" means a person or persons in possession of a Unit, regardless of
whether that person is the Unit Owner,

1.22. "PERSONS" means a natural person, a corporation, a fimited Jiability company, a
partnership, 2 limited parinership, the Association, a Trustee, or other legal entity.

1.23. "PLANS" mean the floor plans and elevations of the Condominium prepared by an
independent registered engineer or registered architect, which are marked Exhibit "B” and
attached hereto and expressly made a part hereof as though fislly set out herein. The Plans are
preceded by a certificate of completion executed by an independent registesed engineer or
registered architect in accordance with the ACT. It also cetifies that the Plans contain all the
information required by the ACT.

1.24, "REAL PROPERTY" means the Real Property which is submitted to the
Condominium form of ownership as provided for herein.

1.25. "SPECIAL DECLARANT RIGHTS" shall have the same meaning as is defined in
the ACT and as set out in the Declaration. "Declarant" as used herein means the Devefoper.

1.26. "UNIT" or "PRIVATE ELEMENT" shall have the same meaning as "Uflit" is defined
in the ACT. The Units are designated on the Plans,

1.27. "UNIT OWNER" means the Owner of a Unit,

1.28, "UTILITY SERVICES" shall include but not be limited to electrical power, gas,
garbage and sewage disposal.

When the context permits, use of the plural shall include the singular, use of the singular
shall include the piural and the use of any gender shall be deemed to include all genders,
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The following is added to the Declaration by way of addition and not substitution;
NAME

The name by which this condominium is identified js Phoenix On The Bay IT, a
condomininm. '

THE REAL PROPERTY

The lands owned by the Developer, which are herewith submitted to the condominiam
form of ownership, are the following described lands, Iying and being in the County of Baldwin,
State of Alabama, which are attached hereto ag Exhibit "A."

PURPOSE

The purpose of this Declaration is to submit the fands bereinafter described and the
improvements constructed thereon to the condominium form of ownership and use in the
maznter provided by the Alabama Uniform Condomininm Act § 35-8A-101, et seq., Code of
Alabama (1975). ‘

DEVELOPMENT PLAN

5.01. General Description of Improvements, The improvements are as shown upor the
plans thereof, recorded as Instrument No. in the records of the Judge of Probate of
Baldwin County, Alabama, which plans were prepared by John M. Senkarik, A.IA_ including a
set of floor plans of the building showing the lay-out, location, the designating letters and numbers
of each unit, as well as his verified statement, attached hereto as Exhibit "B," that such plans have
been completed and are in sufficient detail to identify the common elements and the private
elements comprising the units as built and which said plans are supplemented and complimented
by the narrative and the graphic descriptions herein contained, Phase Two of the Condominiem
Property consists essentially of one (1) building, together with covered and uncovered automobile

thirteen (13) CONDOMINIUM RESIDENTIAL UNITS. There are five (5) types of
condominium residential units. There are a total of sucty-five (65) condominiom residential units
as shown on the Plans,

5.02. Changes. In order to meet the possible unforeseen or varying dernands for the
number and type of unit, or in order to meet particular requirements of prospective purchasers,
lending institutions or title insurance companies, or for any other reason, the Developer reserves
the right to change the size, dimensions, number and location of buildings, units and other
improvements, and the size, dimensions, lay-out location and undivided percentage of ownership
in the common elements of any unit for which a purchase agreement has not been executed by the
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Developer or with respect to which the purchaser is in default, provided such changes do not
change the common elements of any unit already sold or under an executed purchase and sale

Association, whether or not elsewhere required for an amendment,

5.04. Easements -- Devéloper's Retained and the Association's. Easements are reserved to
the Developer, its suceessors and assigns, throughout the Comman Elements ag may be
reasonably necessary for the purpose of discharging the Developer's or Building Manager's
obligations. Further, the Developer, its successors and assigns, reserves a perpetual
nonexclusive easement for access, ingress and egress over and through alt access routes, parking
areas, and other common areas for its guests, licensees, lessees, customers and employees for the

custodial areas, workshops, Storage areas, as are indicated on the plans. There is also a recorded
easement granting access to the dockage area to a former owner of the Real Property.
Easements are reserved throughout the condominium property as may be reguired for utility

5.05. Access. Each unit has a right of access to a public street or hi ghway, that is 1o say
East Canal Road, Orange Beach, Alabama, upon and gver common tlements, providing such
aceess all as shown upon the site plan (attached hereto as part of Exhibit "B"). The immediate
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access all as shown upon the site plan (attached hereto ag part of Exhibit "B"). The immediate
common elements by which each unif has access to such public street or highway are: (i) the
concrete walkways rurming along the face of the buildings and ground: and (i1} the parking area,
driveways and streets all as shown upon the site plan (Attached hereto as part of Exhibit "B*).

DESCRIPTIONS

6.01. Features. The condomimium includes access areas, parking areas, parking garages,
lawa and garden areas, and the swimming pool.

6.02. Private Elements. There are five (5) basic floor plans with sguare footage
Tepresenting measurement from the center line of the common (party) walls to the outside of the
exterior walls, The description of the private elements and the appurtenances thereto are
determined with the aid of the plans therefore, attached hereto, and as follows:

a) Units Numbered. Each unit is assigned an alpha/numeric name which is
indicated on the drawings attached hereto as part of Exhibit "B" to this Declaration. The first
mumber shall designate the foor of the unit; this shall be followed by a letter which shafl designate

b) Changes. The Developer reserves the right to change the interior design and
atrangement of alf units so long as the Developer own the unit so altered.

¢) TypeB. TypeBis a three (3) bedroom, three (3 bath unit containing a
kitchen, Jiving and dining area combination with approximately 1,787 square feet of heated and

flooring, wallpaper in designated areas, window blinds, range, dishwasher, reffigerator, washer
and dryer. There are ftve (5) Type "B" Units each on levels 1 through 5, for a total of twenty-five
{25} Type "B" Units.

e) TypeD. Type D is a three (3) bedroom, three and one-half (3.5) bath unit
containing a kitchen, living and dining area combination with approximately 2,342 square foet of
heated and cooled area not inchuding the open balcony which contains approximately 495 square
feet and serves the unit as a limited tommon element. The unit comes complete with carpet, vinyl
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flooring, wallpaper in designated areas, window blinds, range, dishwasher, refiigerator, washer
and dryer. ‘There are a total of five (5) Type "D" Units, one (1) cach on levels 1 through 5.

f) TypeD Reverse. Unit Type D Reverse is a mirror jmage of Unit Type D.
There are a total of five (5) Type "D Reverse” Units, one (1) each on levels 1 through 5.

g) TypeE. TypeE is a three (3) bedroom, three (3) bath unit containing a
kitchen, living and dining area combination with approximately 2032 square feet of heated and
cooled area not inchrding the open balcony which contatns approximately 472 square feet and
serves the unit as a limited common elerent, The unit comes complete with carpet, vinyl
flooring, wallpaper in designated areas, window blinds, range, dishwasher, refrigerator, washer
and dryer. There is one (1) Type "E" Unit each on levels 1 through 5 for a total of five (5) Type

“E” Units.
h) Type A Type A is described in the original Declaration.

6.03. Common Elements. The commen elements of the condominium include all parts of
the condominium property not located within the perimeter boundaries of the units, as described
in the plans, being the facilities located substantially as shown upon the plans hereto attached, and
include but are not limited to the following: .

a) The fand described in Exhibit "A* attached hereto, subject to the exceptions set
out therein (excluding the land which is a part of Unit A of Phase One).

b) All central and appurtenant installations for services such as power, light,
telephone, storm drains, sewer and water, television cables, heat and air conditioning, including afl
pipes, ducts, wires, cables and conduits used in connection therewith, whether located in common
areas or in units, and all utility and mechanical equipment, buildings and spaces, which are not
used or reserved for the exclusive uge of certain units.

¢) Automobile parking spaces in the parking areas, but not including those located
in the parking garages.

d) All outdoor and exterior hghts.
€) Balconies and decking.

f) Al attics, foundations, columns, girders, beams, and supports of buildings, and
such component parts of walls, roof, floors and ceilings as are not located within the units.

g) Lawn areas, landscaping, trees, curbs and walkways.
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k) Recreation areas and facilities, including but not lmited to, the swimming
pocls, sun deck, whirlpools, saunas, racquetball courts, tennis courts, meeting rooms, public
restrooms, lobby and reception area, gazebos, guard house and locker room area.

i} Exterior steps, ramps, handrails, stairs and stairwells.

j) All tanks, pump houses, wells, motors, fans, compressors and control
equipment, fire fighting equipment, garbage equipment, elevators and equipment which are not
reserved for the use of certain units.

k) All retaining walls, seawalls, bulkheads and jetties, and all areas for refuse
collection or disposal.

[} All other parts of the development existing for the common use or necessary to
the existence, maintenance and safety of the development.

m} All other items listed as such in the Alabama Uniform Condominium Act, and
lecated on the Property.

6.04. Limited Common Elements.

A_ The iimited common elements include the Maintenance and Storage Room
areas located on levels 1 through 5, and shown on the plans with the designation of M plus a
numeral and alf other items listed as such in the Alabama Uniform Condominium Act.

B. The Boat Slips are Limited Common Elements to the extent that they are
considered as the exercise of riparian rights appurtenant to the Land which this Declaration
commits to the condominium form of ownership. They are built on and above water which covers
submerged land which is subject to an agreement between the Developer and the State of
Alabama styled "Riparian Fasement of State-Owned Submerged Iands” which contains a
provision requiring annual easement fees to be paid to the State of Alabama.

6.05. Unit Boundaries. Each unit consists of that part of the building containing the unit
which lies within the boundaries of the unit, exclusive of interior load-bearing walls and piliars and
any pipes, wires, conduits, ducts, vents and other servicing utility lines which are utilized for or
serve more than one (1) condominium unit. The vertical boundaries of each unit shali be the plane
of the inside surfaces of the studs which are the component parts of the exterior walls and of
interior walls separating a unit from another uait, and are as shown on the drawings in Exhibit "B"
attached hereto. Where the unit is bounded by an exterior wall, the walls shall be considered to
include any door, window or other closure therein in the closed position, and the boundary shall
be the plane of the inside surfaces of the studs which are the component parts of such walls to the
effect that the private elements of the boundary walls shall include the surfacing materials. The
upper horizontal boundary of each unit shall be the plane of the under surfaces of the ceiling slabs.
The lower horizontal bouadary of floors of the units shall be the upper surfaces of the floor slab.
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6.06. Surfaces. An owner shall not be deemed to own the studs and structural components
of the perimeter walls and/or of {oad-bearing walls, nor the windows and doors bounding the unit,
nor balconies, nor balcony railings enclosing a balcony area assigned to the exclusive use of the
unit. An owner, however, shall be deemed to own and shall have the exclusive right and duty to
repair, maintain, replace, paint, repaint, tile, wax, paper or otherwise fimish and decorate the
surfaciog matesials on the interior of the exterior walls and on the interior walls separating a unit
from other units, and, the surfacing materials of the floors of bis unit, and afl appurtenant
installations, including all pipes, ducts, wires, cables and conduiis used in connection therewith for
services such as power, light, telephone, sewer, water, heat, air conditioning and television,
whether located in the boundaries of the unit or in the common areas, which are the exclusive use
the unit; and all ceilings and partition walls. An owner shall have the exclusive fght and duty to
wash and keep clean the interior and exterior sarfaces of windows and doors bounding his unit.

6.07. Balcopies, A valid exclusive easement is hereby declared and established for the
benefit of each unit and its owner consisting of the exclusive right to use and occupy the balcony
or balconies serving his unit.

6.0%. Developer's Limited Warranty By recording this Declaration, the Developer herewith
provides a limited warranty covering [atent defects of the common areas or common elements for
one (1) year from the date of recordation. A latent defect is hereby defined as & defect not
apparent at the time of occupancy or closing, but which becomes apparent within one (1) year,
and such defect has been directly caused by the failure of construction of the building in
accordance with the standards of construction prevailing in the geographical area of the Unit.
Developer shall not be liable under this limited warranty unless written notice of the latent defect
shall be given by the Association to Developer before the expiration of said one (1} year warranty
period. Steps taken by Developer to coirect any such defect shall not act to extend the warranty
period as to other matters. Developer shall not be responsible or provide coverage for any of the

following:

(a)  defects in appliances and pieces of equipment which are covered by
manufacturer's warranties;

(b)  incidental, consequential or secondary damages caused by a breach of this
warranty,

(c)  defects which are the result of characteristics common to the materials
used, such as, but not limited to: warping and deflection of wood; mildew and
fading; chalking and checking of paint due to sunlight; cracks due to drying and
curing of concrete, stuceo, plaster, bricks and masoary; drying, shrinking and
cracking of caulking and weatherstripping,

(d)  conditions resulting from condensation on, or expansion or contraction of
materials;
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(e}  damages due to ordinary wear and tear, abusive use or lack of proper
maintenance; and ‘

(3] chips, scratches or mars in tile, woodwork, walls, porcelain, brick,
plumbing fixtures, formica and glass.

THE LIMITED WARRANTY IS GIVEN IN LIEU OF ANY AND ALL OTHER.
WARRANTIES, EITHER EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED
WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
HABITABILITY OR WORKMANSHIP, EACH OF WHICH ARE SEPARATELY HEREBY
DISCLAIMED BY DEVELOPER.

DETERMINATION OF PERCENTAGES OF OWNERSHIP
IN COMMON ELEMENTS, COMMON SURPLUS AND VOTING

7.01. Ownership and Voting Percentages, A schedule setting forth the percentage of
undivided interest of each unit, including Unit A of Phase One, in the common areas is attached
hereto, marked Exhibit “C* and by reference made a part hereof The formula to determine the
percentage of ownership in the common elements is also shown on Exhibit "C.* The common
expenses shall be charged to the unit owners according to the formula shown on Exhibit "C-1."
The formula to determine the percentage of common surplus and voting in all matters requiring
action by the owners is shown on Exhibit "C-1." The common surplus shall be a trust fund for the
unit owners according to the respective units' ownership in the common elements or applied
against the following year's assessment, unless otherwise determined by the Board of Directors of
the Association, which shall pot in any event use such surplus or any part thereof in any way other
than to furnish services, insurance, goods or other items of value to the unit owners.

ENCROACHMENTS

8.01. If any portion of the common elements now encroaches upon any unif, or if any unit
now encroaches upon any other upit or upon any portion of the common elements, as a result of
the construction of any building, or if any such encroachment shall occur hereafier as a result of
settling or shifting of any building, a valid easement for the encroachment and for the maintenance
of the same so Jong as such building stands shal exist. In the event any building, any unit, any
adjoining wait, or any adjoining common element shall be partially or totally destroyed as a result
of fire or other casualty, or as a result of condemnation or eminent domain proceedings, and then
rebuilt, encroachments of parts of the common elements upon any unit or of any unit upon any
other unit or upon any portion of the common elements, due to such rebuilding, shall be
permitted, and valid easements for such encroachments and the maintenance thereof shall exist so
long as such building shall stand,

UNITS SUBJECT TO ACT, DECLARATION, BY-LAWS
AND RULES AND REGULATIONS
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All present and future owners, tenants and occupants of units shall be subject to and shall
comply with the provisions of the Act, this Declaration, the By-Laws and the Rules and
Regulations as they may be amended from time to time, The acceptance of a deed or conveyance
or the entering into of & fease or the entering into occupancy of any upit shall constitute an
agreement that the provisions of the Act, this Declaration, the By-Laws and the Rules and
Regulations, as may be amended from {ime to time, are accepted and ratified by such owner,
tenant and occupant, and all of such provisions shall be deemed and taken to be covenants running
with the land and shall bind any person having at ant time any interest of estate in such unit, as
though such provisions were recited and stipulated at Jength in each and every deed or
conveyance or lease thereof. In the event of a conflict in any of the provisions of any such
documents, the documents shall govern or control in the following order of the preference: (i) the
Act; (i) the Declaration; (jii) the Asticles of Incorporation of the Association; (iv) the By-Laws of
the Assoeiation; and (v) the Rules and Regulations of the Association.

9.01. Exclusive Ownership. Each owner shall be entitled to exclusive ownership-and
possession of his unit. Each owner shall be entitled to an undivided interest in the common
elements in the percentages expressed in this Declaration, which percentages of undivided interest
of each owner shall have a permanent character and shall not be altered without the consent of all
owners and lien holders of record of units affected by sach alterations expressed in an amended
Declaration, duly recorded. The percentage of the undivided interest in the common elements
shall not be separated from the unit to which it appertains and shall be deemed to be conveyed or
encumbered or released from hiens with the unit even though such interest is not expressly
mentioned or described in the conveyance or other mstrument. Each owner may use the common

elements in accordance with the purposes for which the same are intended, without hindering or
encroaching upon the lawful rights of the other owners.

9.02. Enforcement. Failure of any owner to comply strictly with the provisions of this
Declaration, the By-Laws and the Rules and Regulations shall be grounds for an action to recover
sums due, or damages, or injunctive refief, or any or all of them, Such actions may be maintained
by the Association on its own behalf or on behalf of the unit owners aggrieved. In any case of
flagrant or repeated violation by a unit owner, he may be required by the Association to give
sufficient surety or sureties for his future compliance with the provisions of this Declaration, the
By-Laws and the Rules and Regulations. Nothing herein contained shall prevent, in a proper
case, an independent action by an aggrieved unit owner for such refief.

MAINTENANCE
The responsibility for the maintenance of the condominium property shafl be as follows:

10.01. Units:

_ a) By the Association. The responsibility of the Association shall be as follows:
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i) To maintain, repair and replace all portions of 4 unit, except inferior
surfaces and surfacing materials, contributing to the support of the building, which portions shall
include but not be limited fo the outside walls of the building and all fixtures thereorn, and
boundary walls of units, floors, load-bearing columns and load-bearing walls,

‘ i} To maintain, repair and replace all conduits, ducts, plumbing, wiring
and other facjlities for the furnishing of ufility services which are contained in the portions of 2
unit maintained by the Association, and alf such faciliies contained within a unit which service
part or parts of the condorinium other than the upit within which contained.
iif) To maintain and replace all balconies and balcony railings.

iv} To repair all incidental damage cansed to a unit in the performance of
any of the foregoing work.

v.} To maintain and repair the boat slips. The Association may separately
assess those unit owner's who have a boat slip or slips as an appurtenance to a Unit for expenses
associated with such repairs and maintenance,

b) By the Unit Owner. The responsibility of the unit owner shall be as follows:

) To maintsin, repair aﬁd replace alt portions of his unit except the
portions to be maintained, repaired and replaced by the Association.

i) Not to paint or otherwise decorate or change the appearance of any
portion of the exterior of the building and/or the exterior of the balconies assigned to the
exclusive use of the unit owner, and/or the exterior of the balcony area assigned to the exclusive
use of the unit owner. '

i) To maintain the surfacing materials within the unit,

iv) To maintain, repair and replace the heating, air conditioning, utility and
mechanical equipment, and all sewer and water lines including all pipes, ducts, wires, cables and
conduits used in connection therewith, which are for the exclusive use of his unit, whether or not
located within the boundaries of his unit. .

v) To maintain, repair and replace the interior appurtenances of his unit,
including but not fimited to the floor coverings, wall coverings, window shades and screens,
draperies, furniture, furnishing light fixtures and ali appliances located therein,

vi) To promply report in writing to the Association any defect or need for
repairs, the responsibility for the remedying of which is that of the Association. .
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vii) To be responsible for the cost of all incidental damage caused to the
common elements in the performance of the foregoing work. .

c) Alteration and Improvement. Neither a unit owner nor the Association shall
make any alierations in the portions of a unit or building which are to be maintained by the
Association, or to remove any portion thereof] or make any additions thereto, or do any work
which would jeopardize the safety or soundness of the building, or impair any easement, without
first obtaining approval in writing of the owners of all other uniis in the building concerned and
the approval of the Board of Directors of the Association,

10.02, Common Elements,

a) By the Association. The maintenance and operation of the common elements
shall be the responsibility and the expense of the Association,

b) Additions, Alierations and Improvements. After the completion of the

improvements included in the common elements which are contemplated by this Declaration,
there shall be no further additions to common elements (except by inctemental development as
elsewhere herein provided) without the prior approval in writing of seventy-five percent (75%) of
votes of the unit owners, and the approval in writing of the mortgagees who are the holders of

- mortgages comprising first liens on the units so approving, provided, however, that any alteration
or improvements of common elements which constitute or are contained in the boundaries of units
bearing the approval in writing of unit owners entitled to cast fifty-one percent (51%) of the votes
in the Association, and the approval in writing of all mortgagees who are the holders of
mortgages comprising first liens on the units of such approving unit owners and which does not
prejudice the rights of any owners not consenting, may be done if the owners who do not approve
are relieved from the initfal cost thereof, There shall be no change in the share and rights and
obligations of a unit owner in the common elements which are altered or further improved,
whether or not the unit owner contrbutes to the imitial costs thereof Any such alteration or
addition shall be done in accordance with complete plans and specifications therefor first
approved in writing by the Board; and promptly upon completion of such additional building or
structural alteration or addition to any structure, the Association shatl duly record or file of record
in the Office of the Judge of Probate of Baldwin County, Alabama, such amendiment, together
with a complete set of plans of the condominium, as so altered, certified "as built" by a ficensed or
registered engineer or architect,

ASSESSMENTS

The making and collection of assessments against unit owners for common expenses and
other charges shall be pursuant to the By-Laws and subject to the following provisions;

11.01. Share of Common Expenses and Other Charges. Each unit owner shafl be hable for a
share of the common expenses and other charges, such share being determined by the formulas
referred to as set out in paragraph 7.01. herein,
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11.02. Interest, Application of Pavments, Assessments, and instaliments thereon, paid on or
before ten (10) days after the date when due shall not bear interest, but to all sums not
paid on or before ten (10) days after the date when due shall be added a $15.00 penalty and
interest at the rate of ten percent (10%) per annum after date due until paid.

11.03. Liens for Assessments. The Association is hereby granted a fien upon each unit and
its appurtenant undivided interest in common elements, which lien shall secure and does secure
the moneys due for all assessments now or hereafter levied or subject to being levied against the
owner of each unit, which lien shall also secure interest, if any, which may be due on the amount
of any delinquent assessment owing to the Association, and which lien shall also securs all costs
and expenses, including a reasonable attomey's fee, which may be incurred by the Association in
enforcing this lien upon said upit and its appurtenant undivided interest in the common elements,
The said lien for non-payment of assessments shall have priority over all other liens and
encumibrances, recorded or unrecorded, except only: i) tax lien on the unit in favor of the state,
the county, any municipality and any special district; and ii) all sums unpaid on a first mortgage of
record. In any suit for the foreclosure of said lien, the Association shall be entitled to rental from
the owner of any unit from the date on which the payment of any assessment or installment
thereof becomes delinquent and shall be entitled to the appointment of a receiver for said unit
without notice to the owner of such unit. The rental required 1o be paid shall be equal to the
rental charged on comparable types of dwelling units in Guif Shores, Alabama. The fien granted
to the Association shafl further secure such advances for taxes and other payments which may be
required to be advanced or paid by the Association in order to preserve and protect its lien, and
the Association shall further be entitled to interest at the rate of ten percent (10%) per anoum on
any such advances made for such purposes. Al persons, firms or corporations who shall acquire,
by whatever means, any interest in the ownership of any unit, or who may be given or acguire a
mortgage, fien or other encumbrance thereon, are hereby placed on notice of the hien granted to
the Association,

11.04, Rental Pending Foreclosure. In any foreclosure of a lien for assessments, the owner
of the unit subject to the fien shall be required to pay a reasonable rental for the unit,

11.05. No Exemption from Assessments. No owner of a unit may exempt himself from
liability for contribution toward the common expenses and other charges by waiver of the use or
enjoyment of any of the common elements or by the abandonment of his unit, or by any other
means; except that any holder of a mortgage which comes into possession of the unit pursuant to
the remedies provided in the mortgage, foreclosure of mortgage, or deed in lien of foreclosure
shall take the property free of any ciaims for unpaid assessments against the mortgaged unit which
accue prior to the time such holder comes into possession (except for claims for a pro rata share
of such assessments resulting from a pro rata allocation of such assessment to all units including
the mortgaged unit) and shall not be fiable for contribution toward common expenses and other
charges until the subject unit shall be been Jeased or sold.

11.06. Statement of Unpaid Assessments. The Association shall promptly provide any unit
owner and/or the holder of a mortgage comprising  first lien on any unit or the grantee
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in any voluntary eonveyance of a unit so requ esting the same in writing with a wriiten statement
of all unpaid assessments due from the unit owner.

ASSOCIATION

The operation and administration of condominium shalf be by the Association of the unit
OwRers, pursuant to the provision of the Alabama Ug orm Condominium Aét, which said
Association shall be incorporated by the Articles of Incorporation recorded in the Office of the
Judge of Probate of Baldwin County, Alabama. The Association shall be an entity which shall
have the capability of bringing suit and being sued with respect to the exercise or non-exercise of

12.01. Name. The name of the Association shall be Phoenix On The Bay II Owners
Association, Inc. : .

12.02. Powers. The pov;fers and duties of the Association shall include those set forth in the
Alabama Uniform Condominium Act, and attached hereto as Exhibit "D" and made a part hereof,

maintenance, management and operation of the condominium property,

12.03. Members:

a) Qualification. The members of the Association shall consist of all of the record
owaers of units. :

b} Change of Membership. Change of membership in the Association shall be
established by the recording in the Public Records of Baldwin County, Alabama, of a deed or

other instroment establishing a record title to a unit i the condominivm, apd the delivery to the
Association of a certified copy of suck instrument, the owner designated by such instmment
thereby becoming a member of the Association. The membership of the prior owner shall be
thereby terminated.

c) Voting Rights. Each unit shall be entitled to ope (1} vote, which vote shall be
the percentage assigned to the unit as stated in Exhibit "C" attached hereto. The vote for a unit
shall be cast by the owner thereof or the owner of Possessory interest therein, or in the cage ofa
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such unit, as hereinafter provided, owners of more than one (1) unit shall be entitled to a vote for
each unit owned. However, should the Association be a unit owner, it shall not have the voting

rights for that unit.

d) Designation of Voting Representative. In the event a unit is owned by one )]
person, his right to vote shall be established by the record title to his unit. If a unit is owned by
more thar one (1) person, the person entitled to cast the vote for the unit shall be designated by a
certificate signed by all of the record owners of the unit and filed with the Secretary of the
Associafion. If a unit is owned by a corporation, the officer or employee thereof entitled to cast
the vote for the unit shall be designated by a certificate of appointment signed by the President or
Vice President and attested by the Secretary or Assistant Secretary of the Association. If such a
certificate is not on file with the Secretary of the Association for a unit owned by more than one
(1) pezson or by 2 corporation, the membership or vote of the unit concerned shall not be
considered in determining the requirement for a quorum nor for any purpose reguiring the
approval of the person entitled to cast the vote for the unit. Such certificate shall be valid until
revoked or until superseded by a subsequent certificate or until a change in the ownership of the
unit concerned is effected. A certificate designating the person entitled to cast the vote of a unit
may be revoked by any owner thereof.

&) Approval or Disappraval by Unit Owaers. Whenever the approval or
disapproval of a unit owner Is required upon any matter, whether or not the subject of an
Association meeting, such approval or disapproval shall be expressed by the same person who
would cast the vote of such owner if it an Association meeting, unless the joinder of all record
owners is specifically required by this Declaration.

f) Restraint Upon Assignment of Shares jn Assets. The share of a member in the
funds and assets of the Associafion cannot be assigned, hypothecated or transferred in any manner

except as an appurtenance to his unit.

12.04. Board of Directors. The affairs of the Association shall be conducted by a Board of
Directors which shall consist of such number not less than three (3) nor more than eight (8) as
shall from time fo time be determined and fixed by a vote of a majority of the voting rights present
in any annual meeting of the members,

12.05. Indemmification. Every Director and every Officer of the Association shall be
indemnified by the Association against all expenses and liabilities, or any seftlement thereof,

- including counsel fees, reasonably incurred by or imposed upon him in connection with any
proceeding to which he may be a party, or in which he may become involved, by reason of his
being or having been a Director or Officer of the Association, whether or not he is a Director or
Officer of the Association at the time sach expenses are incurred, except in such cases wherein the
Director or Officer is adiudged guilty of willful misfeasance or malfeasance in the performance of
his duties; provided that in the event of a settlement, the indemnification berein shall apply only
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when the Board of Directors approves such scttiement and reimbursement as beiog for the best
interest of the Association. The foregoing rights of indemnification shall be in addition to and not
exclusive of all other rights to which such Director or officer may be entitled.

12.06. Limitafion of Liability. Notwithstanding the liabifity of the Association to maintain
and repair parts of the condominium property, the Association shall not be liable for injury or
damage caused by a latent condition of the property to be maintained and repaired by the
Association, nor for the injury or damage caused by the elements, or other owners or persons.

12.07. By-Laws. The By-Laws of the Association shall be in the form attached hereto as
Exhibit "D."

INSURANCE

Insurance (other than title insurance) which shall be carried upon the condominium
property and the property of the unit owners shall be govemned by the following provisions:

13.01, Authorily to Purchase. All insurence policies upon the condominium property shall
be purchesed by the Association in the name of the Association as trustee for each of the unit
owners in the percentages of ownership set forth in the Declaration, and their mortgagees as their
interest may appear, and provision shall be made for the issuance of certificates of mortgage
endorsements to the mortgagees of unit owners, Such policies shall be deposited with the
Association. A unit owner may, at his own expense, additionally insure his own unit for his own
benefit, provided such additional insurance upon his unit be placed with the Association's
ingurance agent; and provided, further than any diminution ir insurance proceeds to the
Association resulting from the existence of such other insurance shalf be chargeable to the owner
who acquired such other insurance; who shall be liable to the Association to the extent of any
such diminution and/or loss of proceeds. A unit owner may obtain at his own expense insurance
coverage upon his own personal property, and such other coverage, including person liabifity, as
he may desire.

13.02. Coverage:

a) Casualty. The Association must obtain, maintain and pay the premiums upon,
as a Common Expense, the property insurance required by the ACT for condominium structures
with horizontal boundaries, Adl buildings and improvements upon the land and a1l personal
property comprising the condominium property shall be insured with a single insurance agent in
an amount sufficient to avoid application of a co-insurance clause, but pot without deduction for
depreciation, as determined annually by the Board of Directors of the Association. If reasonably
available, the policy or policies shall contain a stipulated amount clause, or determinable cash
adjustment clause, or similar clause to permit a cash settlement covering specified value in the
event of destruction and a decision not to rebuiid.”
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1) Loss or Damage by Fire. Loss or damage by fire and other hazards
covered by a standard extended coverage endorsement; and

i} Such Other Risks. Such other risks as from time to time shall be
customarily covered with respect.to buildings sirlar in construction, location and use ag the
buildings on the land, including but not limited to water damage, vandalism, and malicious
mischief, and flood insnrance.

b} Public Liability. Public liability in such amounts and with such coverage as
shall be required by the Board of Directors of the Association,

c} Workmen's Compensation Policy. Workmen's compensation policy if neéded

to meet the requirements of the law.

proceeds from such coverage.

&) Revision. Insurance coverages will be analyzed by the Board or jts
representafive, at least every five (5) years from the date hereof, and the insurance program
revised accordingly.

13.03. Provisions. Bvery such policy of insurance shalf in substance and effect:

a) Provide that the liability of the insurer thereunder shall not be affected by, and
that the insurer shall not claim any right of set-off, counterclaim, apportionment, proration, or
contribution by reason of any other insurance obtained by or for any apparent owner,

b) Contain no provision relieving the insurer from Liability for a loss occurring
while the bazard to such building is increased, whether or ot within the knowledge or control of
the Association, or because of any breach or warranty or condition Or any other act or neglect by
the Association or any unit owner or any other person under either of them. )

¢} Provide that such policy may not be cancelled {whether or not requested by the
Association) except by the insurer giving at least thirty (30) days prior written notice thereof to
the Association, the fee owner, and every other person in interest who shalt have requested such
notice of the insurer,

d) Contain 2 waiver by the insurer of any right of subrogation to any right of the
Association or either against the awner of lessees of any unit; and
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e) Contain a standard morigage clause which shall:

i) Provide that any reference to a mortgapee in such policy shall
mean and include all holders of mortgages of any unit, whether or not named therein; and

iiy Provide that such insurance as to the interest of any mortgagee
shall not be invalidated by any act or neglect of the Association or unit owners of any persons
nnder any of them; and

i} Waive any provision invalidating such mortgagee clause by
reason of the fatlure of the mortgagee 1o notify the insurer of any hazardous use or vacancy, any
requirement that the mortgagee pay any premium thereon, and any contribution clause.

13.04. Premiumg. Premiums upon insurance policies purchased by the Association shall be
paid by the Association as 2 common expense.

13.05. Tusurance Trustee: Share of Proceeds. Al insurance policies purchased by the
Association shall be for the benefit of the Association and the unit owners and their mortgagees as
the interests may appear, and shall provide that afl proceeds covering casualty losses shall be paid
to the Associztion, as Trustee for each of the unit owners in the percentages established by the
Declaration, which said Association, for the purpose of these provisions, is herein referred to as
the Insurance Trustee, The duty of the Insurance Trustee shall be to receive such proceeds as are
paid and hold the same in trust for the purposes elsewhere stated herein and for the benefit of the
unit owners and their mortgagees, as follows:

a) Common Areas and Facilities. Proceeds on account of damage fo common
areas and facilities —- an undjvided share for ezch unit owner, such share being the same as his
undivided share in the common areas and facilities appurtenant to his unit,

b) Unitg. Proceeds on account of units shall be held for the owners of damaged
units in proportion to the cost of repairing the damage suffered by each unit owner, which cost
shall be determined by the Association.

13.06. Distribution of Proceeds. If the damage for which the proceeds are paid is to be
repaired or reconstructed, the proceeds shall be used to defray the cost thereof as elsewhere
provided. Any proceeds remaining after defraying such costs shall be distributed to the beneficial
owners, remittances to unit owners and their mortgagees, being payable jointly to thern, Thisisa
covenant for the benefit of any mortgagee of a unit and may be enforced by him.

13.07. Association as Agent. The Association is hereby irrevocably appointed as agent for
. each unit owner to adjust all claims ansing under insurance policies purchased by the Association
and to execute and deliver releases upon the payment of claims,

RECONSTRUCTION OR REPATR AFTER CASUALTY
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In the event of the damage or destruction of all or part of the property, then, unless it be
determined by a vote of one hundred percent (100%) of the owners and one hundred percent
(100%) of all record owners of liens on the units not to repair or reconstruct such damaged or
destroyed property, the following provisions shall apply:

a) Reconstruction or Repair. If any part of the condominium property shall be
damaged by casualty, it shall be reconstructed or repaired.

b) Building.

i) Partial Destruction. If the damaged improvement is part of 2 building,
the damaged property shall be reconstmcted or repaired.

ii} Total Degtruction. If a building is so damaged that the same is
untepantable, the building should be reconstructed.

¢) Plags and Specifications. Any such reconstruction or repair must be
substantially in accordance with the plans and specifications for the original building, or as the
building was last constructed, or according to plans approved by the Board of Directors of the
Association, which approval shall not be unreasonably withheld.

14.02. Responsibility. If the damage is only to those parts of a unit for which the
responsibility of maintenance and repair is that of a unit owner, then the unit owner shall be
responsible for the reconstruction and repair afler casualty. Inall other instances, the’
responsibility for reconstruction and repair after casualty shall be that of the Association.

14.03. Estimates of Costs. Immediately after a casualty causing damage to property for
which the Association has the responsibility of maintenance and repair, the Association shall
obtain reliable and detailed estimates of the cost to rebuild or repair so as to place the damaged
property in condition as good as that before the casualty.

14.04. Assessments, Ifthe proceeds of insurance are not sufficient to defray the estimated
costs of reconstruction and repair by the Association, assessments shall be moade against the unit
owners who own the damaged property, and against all unit owners in the case of damage to
comsmon arcas and facilities, in sufficient amounts to provide funds to pay the estimated costs. If
at any time during the reconstruction and repair, or upon completion of reconstruction and repair,
the funds for the payment of the costs thereof are insufficient, assessments shall be made against
the unit owners who own the damaged property, and against all unit owners in the case of damage
10 common areas and facilities, in sufficient amounts to provide finds for the payment of such
costs. Such assessment against unit owners from reconstruction and/or repair of damages to units
shall be in proportion to the cost of reconstruction and/or repair of damage to common areas and
facilities shall be in proportion to the owner's share in the common areas and facilities.
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14.05. Construction Funds. The funds for payment of costs of reconstruction and repair
after casualty for which the Association is responsible which shall consist of proceeds of insurance
held by the Insurance Trustee and funds colfected by the Association from assessment against unit
owners, shall be disbursed in payment of such costs in the following manner

a) Association. The proceeds of insurance collected on account of a casualty, 2nd
the sums deposited with the Association from collections of assessments against the unit owners
on account of such casualty, shalf constitute a construction fitnd which shall be disbursed in
payntent of the costs of reconstruction and repair in the following manner

i) Unit Owner. The portion of insurance proceeds representing damage
for which responsibility of reconstruction and repair lies with the unit owner shall be paid by the
Insurance Trustee to the unit owner, or If there is a mortgagee endorsement, then to the unit
owner and the mortgagee jointly.

i} Association - Fesser Damage. Ifthe amount of the estimated costs of
reconstruction and repair which is the responsibility of the Association is less than the total of the
annual assessments for recurring expense to be made during the year in which the casualty ocours,
then the construction find shall be disbursed in payment of such costs upon the order of the
Association; provided, however, that upon request to the Insurance Trustee by a mortgagee
which is 2 beneficiary of an insurance policy the proceeds of which are included in the
construction fund, such fund shall be disbursed in the manner bereinafter provided for the
reconstruction and repair of major damage.

iif) Association - Major Damage, Ifthe amount of estimated costs of
reconstruction and repair which is the responsibility of the Association is more than the total of
the annual assessments for recurring expenses to be made during the year in which the casualty
occurs, then the construction find shall be disbursed in payment of such costs in the manner
required by the Board of Directors of the Association and upon approval of an architect qualified
to practice in Alabama, and employed by the Assodiation to supervise the work

iv) Surplus. Tt shall be presumed that the first moneys disbursed in
payment of costs of recopstruction and repair shali be from insurance proceeds; and if there is a
balance in the construction fund afier payment of all costs of reconstruction and repair for which
the fund is established, such balance shall be distributed to the beneficial owners of the fund in the
manner elsewhere herein provided.

USE RESTREICTIONS

The use of the property of the condominium shalf bo in accordance with the follcwing.
provisions:

15.01. Single Family Residences. The condominium property shall be used only for single
family residences, and for the furnishing of services and facilitics herein provided for
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the enjoyment of such residences. Each of the units shall be occupied only by 2 single family and
its guests as a residence and for ne other purpose,

15.02. Nuisances. No nuisances shall be allowed upon the condominium property nor any
use or practice which is the source of annoyance to residents or which interferes with the peacefid
possession and proper use of the property by its residents. All parts of the property shall be kept
in a clean and sanitary condition and no rubbish, refuse or garbage allowed to accumulate nor any
fire hazard allowed to exist.

15.03. Lawful Use. No immoral, improper, offensive or unlawful use shall be made of the
condominium property nor any pari thereof, and all valid laws, zoning ordinances and regulations
of all governmental bodies having jurisdiction thereof shall be observed. The responsibility of
meeting the requirements of governmental bodies which require maintenance, modification or
repair of the condominium property shall be the same as the responsibility for the maintenance and
repair of the property concerned. )

15.04. Leasing. After approval by the Association as elsewhere required, entire units may
be rented provided the occupancy is only by the lessee and his family and guests. No individual
rooms may be rented and no transient tenants may be accommodated.

15.05. Rules and Regulations. Reasonable Rules and Regulations concerning the use of the
condominium property may be made by the Developer and amended from time to time by the
Board of Directors of the Association; provided, however, that all such amendments therato shall
be approved by not less than a majority of the votes of the Association before such shall become
effective. Members not present at meetings considering such Rules and Regulations or
amendments thereto may express their approval or disapproval in writing, Copies of such Rules
and Regulations or amendments thereto shall be furnished by the Association to all unit owners
and residents of the condominiim upon request.

COMPLIANCE AND DEFAULT

Each unit owner shall be governed by and shall comply with the terms of the condominivm
documents and regulations as they may be amended from time to time. A default shall entitle the
Association or other unit owners to the following relief in addition to the remedies provided by
the Condominum Ownership Act:

16.0]. Negligence. A unit owner shall be liable for the expense of any maintenance, repair
or replacement rendered necessary by his act, negligence or carelessness or by that of any member
of his family or his or their guests, employees, agents or lessees, but only to the extent that such
expense is not met by the proceeds of insurance carried by the Association.

Such liability shall inchide any increase in fire insurance rates occasioned by use, misuse,
occupancy or abandonment of a unit or its appurtenances,
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16.02. Costs and Atforney's Fees. In any proceeding arising because of an alleged default
by a unit owner, the prevailing party shall be eptitled to recover the costs of the proceeding and
such reasonable attomey fees as may be awarded by the Court.

16.03. No Waiver of Rights. The failure of the Association or any unit owner to eaforce
any covenant, restriction or other provision of the Condominiom Ownership Act, this Declaration,
the By-Laws or the Rules and Regulations shall not constitute a waiver of the rights to do so

thereafter.

COVENANT AGAINST PARTITION

There shall be no judicial or other partition of the project or any part thereof, nor shall
Developer or any person acquiring any interest in the project or any part thereof seek any such
partition unless the project has been removed from the provisions of the Condominium Ownership

Act, as in said Act provided.
AMENDMENT

This Declaration of Condominium and the By-Laws of Phoenix On The Bay Il Owners
Association, Inc., may be amended in the following manner:

18.01. Notice. Notice of the subject matter of the proposed amendment shall be included in
the notice of any meeting at which a proposed amendment is considered.

18.02. Resolution. A resolution adopting 4 proposed amendment may be proposed by either
the Board of Directors of the Association or by mesmbers having not less than ten percent (10%)
of the total percentage vaines of those votes entitled to be cast at a meeting, and after being so
proposed and thereafter approved by one (1) of such bodies, it must then be approved by the
other to become effective. Directors and members not present at the meeting considering the
amendment may express their approval or disapproval in writing provided such approval or
disapproval is defivered to the Secretary at or prior to the meeting. Snck approvals must be not
be by less than a majority of the Directors and by not less than two-thirds {2/3) of the votes of the
Association; provided, however, that any such amendment shalt have been approved in writing by
all mortgagees who are the holder of the mortgages which liens on the units of the approving
owners; and provided, further, that every amendment that alters the percentage of undivided
interest of an owner in the common areas and facilifies or that alters or impairs any common area
and facility or any easement or hereditament shall require the unanimons approval of all such
owners and all such mortgagees.

18.03.- Recording. A copy of each amendment shall be certified by the President and
Secretary of the Association as having been duly adopted and shall be effective when recorded in
the Office of the Judge of Probate of Baldwin County, Alabama.
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18.06. Provisions Pertaining to the Developer,

Subject to the provisions herein, until the earliest of (i) sixty (60) days after conveyance
of seventy-five percent (75%) of the Units which may be created to Unit Owners other than the
Developer; (ii) two (2) years after the Developer, its successors or assigns, have ceased to offer
Units for sale in the ordinary course of business; or (jii) two (2) years after any Development

Right to add new units was Jast exercised, the By-Laws and rules adopted by the Developer shall

percent (25%) of the Units which may be created to Unit Owners other thas the Developer, at
least one (1) member and not less thay twenty-five percent (25%) of the members of the Board
must be elected by Unit Owners other than the Developer. Not fater than ninety (90) days after
conveyance of fifty percent (50%) of the Units which may be created to Unit Owners other than
the Developer, not less than thirty-three and one-third percent (33Va%) of the members of the
Board must be elected by Unit Owners other than the Developer. Except as provided for in the
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another area of the Common Elements jn the Condominium, The Developer may maintain signs
on the Common Elements advertising the Condominium. The rights of the Beveloper as provided
for in this paragraph shall cease and terminate ten (10) years from the date of the recording of thig
Declaration in the Office of the Tudge of Probate of Baldwin County, Alabama.
PROPORTIONATE CHANGES I¥ COMMON EXPENSES,
COMMON SURPLUS AND VOTING RIGHTS :

19.01. In the event any one or more of the units are not rebuilt by reason of the loss of lands
as a result of destruction, condemnation or otherwise, and therefore the number of units js
reduced, or in the event the number of units is reduced because of its lien as heretofore provided,
or an entity has acquired title to a unit as a result of owning a mortgage upon the unit concerned,
whether by deed from the mortgagor or through foreclosure proceedings, then the proportionate
share of the common expenses and of the common surplus and the voting rights of cach unit shalf
be increased by adding to each Temaining unit their proportionate percentages of ownership out of
the percentages of ownership of the units so reduced.

TERMINATION

20.01. The condominium may be terminated in the manner provided by the Alabama
Uniform Condominium Act; provided, however, that in the event of termination, each unit shall be
subject to the payment of a share of the common expenses as heretofore defined, subject to
increase as provided in Paragraph 21 hereof.

EMINENT DOMATN
21.01. Partial Taking Without Direct Effect on Units. If part of the condominium shall be

taken or condemned by any authority having the power of eminent domain in such manner that no
unit is taken, compensation and damages for and on account of the taking of the common

on the remaining property in a substantial compliance with the original plans and elevations of the
improvements as soon as possible and so as 1o restore the general value of the condominium. In
the event such restoration or reconstruction is impossible or impractical, or in the event there is an
award in excess of the amount necessary 10 so substantially restore or reconstruct the common

elements. Nothing herein shall be deemed to prevent unit owners whose units are affected by the
taking or condemnation from joining in the candemnation proceedings and petitioning on thejr
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behalf for damages relating to loss of value of the affected units, or personal improvements
theretn, exclusive of damages related to the taking of common elements. Tu the event the
condemnation award does not allocate damages to specific units, but inclades an award for
reduction in value of the units without such allocation, the award shall be distributed to the
affected unit owners and mortgagees of record in proportion to each ynit owner's undivided
interest in the common elements.

21.02. Pastial or Totaf Taking Directly Affecting Units. If part or all of the condominivm
shall be taken or condemned by any authority having the power of eminent domajn in such manner
that any unit or part thereof is taken, the Association shall have the right to act on behalf of the
unit owners with respect to common areas as in subsection 01, of this Paragraph 23, and the
proceeds shail be used or distributed as outlined therein, The Association, acting through its
Board of Directors, shall have the right to act on behalf of the unit owners affected with respect
to the negotiation and litigation of the issues with respect to the taking and compensation
affecting the taken area, without limitation on the right of the ugit owners to represent their own
interests. The awards so made shall be used by the Association first to restore the upits and
improvements on the remaining cormon elements in the same manner as provided for restoration
of reconstruction under Paragraph 15 of this Declaration, to the extent possible attempting to
rebuild bujldings containing new units of the same number, size and basic plan as the units taken,
and with any excess award distributed as provided in subsection .01. of this Paragraph 23. In the
event that the Board of Directors determines that such a taking so removed land and buildings
containing units that they cannot effectively restore or replace substantially in compliance with the
building plans, and unless seventy-five percent (75%) of the units vote to accept an alternative
plan, the award shail be disiributed as provided in subsection .01, of this Paragraph 23,

21.03, Notice to Mortgapees. The Board of Directors, immediatety upon having knowledge
of the institution or threst of institution of any proceedings or other action with 1espect to the
taking of condominium units, the common elements or any portion of any condomininm unit or
common element in condemnation, eminent domain or other proceeding or actions involving any
unit of government or other entity having the power of eminent domain, shall notify mortgagees
holding Jiens of record on any of the units, Any such mortgagee may, at its option, and if
permitted by law, participate in any such proceedings or actions o, in the event, may at its option,
participate in negotiations in conuection therewith, but shall have no obligation {o do so.

TABLE AND HEADINGS

This table of contents and headings used in this Declaration have been inserted for
convenience and do not constitute matter to be construed in interpretation,

SEVERABILITY

The invalidity in whole or in part of any covenant or restriction, or any Arficle, subsection,
sentence, clause, phase or work, or other provision of this Declaration of Condominium and the
By-Laws of the Association shall not affect the validity of the remaining portions thereof
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IN WITNESS WHEREOF, the said Brett Real Estate, Robinson Development Co., Inc.,
has eaused THESE PRESENTS to be executed this day and year as first above written

BRETT REAL ESTATE,
ROBINSON DEVELOPMENT CO., INC,
An Alabama corporation

By:
Its:
STATE OF ALABAMA }
COUNTY OF BALDWIN }
1, . the undersigned authority, a Notary Public in
and for said Connty in said State, hereby certify that , whose
name as of BRETT REAL ESTATE, ROBINSON

DEVELOPMENT CO., INC,, an Alabama corporation, is signed 1o the foregoing instrument and
who is known to me, acknowledged before me on thig day, that being informed of the contents of
saicl instrument, he, as such officer duly authorized, has executed the same voluntarily on behalf
of the corporation on the day the same bears date.

Given under my hand and seal this the .. dayof . .

Notary Public

My Cormnission Expires:

'THIS INSTRUMENT PREPARED BY:
Jule R. Herbert Jr,

Jule R. Herbert Jr, P, C.
"Attorney at Law

P.O. Drawer 3889

Guif Shores, AL 36547

(334) 968-4764
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d Ly d ry
BY-LAWS
OF
PHOENIX ON THE BAY Il OWNERS ASSOCIATION, INC.
1. IDENTITY.
These are the By-Laws of Phoenix on the Bay II Owners Association, Inc., an

association organized pursuant to the Alabama Uniform Condominium Act, 35-8A-101 et seq.,
Code of Alabama, as amended, for the purpose of administering Phoenix on the Bay If, a

-Condominium, located in Baldwin County, Alabama.

1.01.  The office of the Association shall be at 3259 Guif Shores Parkway, Gulf
Shores, Alabama, 36542, Post Office Box 1727, Guif Shores, Alabama, 36547.

1.0.2.  The fiscal year of the Association shall be such as may from time to time
be gstablished by the Association.

2. MEMBERS' MEETINGS.

2.01.  The first meeting of the unit owners to organize the Association shall be
called as soon as practicable by the Directors of the Adsociation afler the closing and '
conveyance of the units commences and progresses, all in accord with the provisions, of the
Alabama Uniformt Condominium Act.

: 2,02, Thereafler, the annual meeting of the unit owners shall be held at the
office of the Association al a time and daic set by the Board of Directors each yeuar for the
purpose of electing Directors and of fransacting any other business authorized to be trarisacted
by the members. :

2,03,  Change of Date. The time of halding the annual meeting of members
may be changed af any fime prior to fifteen (15) days before the regular day for holding such
meefing by a resolution duly adopted by the Board of Directors or by the members, provided
that such notice of change be mailed to each member of ecord at such address as appears upon
the records of the Association not Jess than ten (10) days before the holding of such meeting:
and further provided that each annual mecting of members shall be held within one (1) month
of the date on which it should regularly have been held But for such change,

2.04.  Special members' meetings shall be held whensver called by the
President or Vice President or by a majority of the Board of Directors, and must be called by
such afficers upon receipt of a written request from members entitled to cast twenty percent
(20%) of the votes in the Association.

2.05.  Notice of all members’ meefinos stating the fime and place and the
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objects for which a meeting is called shall be given by the President or Vice President or
Secretary unless waived in wrifing. Such notice shall be in writing to each member af his
address as it appears on the books of the Association and shall be mailed not less than ten (10)
days nor more than sixty {60} days prior to the date of the meeting. Proof of such mailing shall
be given by the affidavit of the person giving the notice. Noticé of meeting may be waived
befors or afler meetings.

2.06.  Yoting shall be on a percentage basis and the percentage of the vote to
which a member is entitled is the percentage assigned to the vnit of which the member is an
ownar, a3 stated in the Declaration of Condominium.

2.07. A quorum at members' meetings shall consist of persons entitled to cast a
majority of the votes of the entire membership. Asused inthese By-Laws, the tern "majority™
means fifty-one percent (51%) of the votes in accordance with the percentages assigned in the
Declaration of Condominium,

2.08, Proxies. Votes tay be cast in person or by proxy. Proxies may be made
by any person entitled to vote and shall be valid only for the particular meeting designated
therein and must be filed with the Secretary before the appointed time of the meeting.

2.09.  Yote required to jransact business. When a quormn is present at any
meeting, the holders of a majority of the voting rights present in person or represented by
wrilten proxy shall decide on any questions brought before the meeting, unless fhe question is
one upon which, by express provision of the statutes, the Declaration of Condominivm or the
By-Laws, a d:ffercnt number is required, in-which case the express provision shall govern aﬂd
control the deo}qzon 1 question.

2.10.  Adjourned meetings. Any meeting of the Association may be adjourned
from time to time fo such date and time as may be determined by the majority vote of the
members present, whether a quorum be present or pot, without notice other than the
announcement at the meeting. Af any adjoumed meeting at which a quorum is present, any
business may be transacted which might have been fransacted by a quorum at the meeting as
originally called.

2.11.  The order of business at annual members' meetm gs and, as far as.
practical, at all other members’ meetings, shall be:

() Call to Order,

{b) Calling of the roll and certifying of proxies,

(¢)  Proof of notice of meeting or waiver of natice,
(d) Reading and disposzl of any unapproved minutes,
(&) Report of Officers,
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{f)  Reports of Commitiees,
{2} Elettion of Directors,
() Unfinished Business,
{@ New Business,

6} Adjoumnment.

2.12. Cumulative Voting shall not be permitted at any meeting of the owners.

2.13.  Proviso. Provided, however, that until the Developer has sold
seventy-five pereent (75%) of the units of the Condominium, or until two (2) years after the
units have ceased to be sold, or until Developer elcets to terminate its control over the
Condominium, whichever shall first occur, there shall be no meeting of the members of the

" Association unless a meeting is called by the Board of Directors.

3. BOARD OF DIRECTORS,

3.01.  Membership. The affairs of the Association shall be conducted by the
Board of Directors, which shall consist of such number not less than three (3} nor more than
eight (8), with staggered terms, as shall from time to time be determined and affixed by a vote
of the voting rights present at any annual inecting of the mermbers. Each Director shall be an
owner of a unit, except as provided in subparagraph 2.(d) below.

3.02.  Election of Directors shall be conduéted in the following manner:

(a) Dircetors shall be elected at the annual meeting of the members
of the Association.

{b) Except as {0 vacancies creatéd by removal of Directors by
members, vacanecies in the Board of Direclors oceurring between annual meetings of members
shall be filled by the remaining Directors.

(<) Any Director may be removed by concurrence of two-thirds (2/3)
of the members of the Association at a special meeting of the members called for that purpose.
The vacancy thus created shall be filled at the same mecting by the members of the Association
in the same manner as was provided for the election of the removed Director.

(@) Provided, however, that until the Developer of the condominium
has completed and sold all of the units of the condominium or until December 31, 2007, or
until the Developer elects to terminate iis contre] of the condominiuin, whichever shall first
oceur, there shall be no meeting of the members of the Association unless a meeting 1s called
by the Board of Directors; and provided, further, that until the Developer of the condominium
has completed and sold seventy-five percent (75%) of the rggregate of all of the unils of the
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condominiunt or until two (2} years after the date of the filing of a certificate by the Developer
or until Developer elects to terminate its control over the condominium, whichever shall first
occur, there shall be no meeting of members of the Association unless a meeting is called by
the Board of Directors. '

3.03. Theterm of each Director's services shall extend until the next annual
meeting of the members and thereafter until bis successor is duly elected and qualified or until
he is removed in the manner elsewhere provided.

3.04. The organization meeting of a newly elected Board of Directors shall be -
held within ten (10) days of their election at such place and time as shall be fixed by the
Directors at the meeting at which they were elected, and no further notice of organization
meeting shall be necessary, provided a quorum shall be present.

.3.05. Recular meetings of the Board of Directors may be held at such time and
place as shall bé determined, from time to time by a majority of the Directors. Notice of
regular meetings shall be given to gach Director, personally or by mail, telephone or telegraph,
at least three (3) days prior to the day named for such mecting.

3.06. Special mectings of the Directors may be called by the President, and
must be called by the Secretary at the writien request of one-third (1/3) of the votes of the
Board. Not less than three (3) days notice of the rmeeting shall be given personally or by miail,

te‘ie_phone or telegraph, which notice shall state the time, place and purpose of the meeting.

3,067, Waiver of notice. Any Director may waive notice of a meeting before or
after the meeting, and such waiver shall be deemed equivalent to'the giving of notice, -

3.08. A quorum af Directors' ineetings shall consist of the Directors entitled to
" cast a majority of the votes of the entire Board of Directors. The acts of the Board approved by
a majority of the votes present at a meeting at which a quorum is present shall constitute the
acts of the Board of Directors, except where approval by a greater number of Directors is
required by the Declaration of Condominium or by these By-Laws. If at any meeting of the
Board of Dircetors there be less than a quoram present, the majority of those present may
adjourn the meeting from time to time unti} a quorum is present. At any adjourned meeting
from any business which might have been transacted at the meeting as originally called may be
transacted without further notice. The joinder of a Divector in the action of a meeting by
signing and concurring in the minutes thereof shall constitute the presence of such Director for
the purpose of determining a quoruin.

3.09. Thevresiding pfficer of the Directors’ meetings shall be the President. In
the absence of the President, the Directors present shall designate one of their members to
preside.
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3.10. Directors shall serve without compensation, and a Director may not be
an employee of the Association.

4. POWERS AND DUTIES OF THE BOARD OF DIRECTORS.

The Board of Directors, for the benefit of the owners, shall have the following
powers and duties:

4.01. To exercise all of the powers of the Agsociation with respect {o-the
operation and regulation of the condominium project which are conferred upon the Board by
the Condeminium Ownership Act or which may be conferred upon the Board by these By-
Laws pursuant fo such Act, and to exercisc all of the powers of the Association which are
conferred upon it by law and by its Articles of Incorporation.

4.02. 'To make contract and incur lisbilities in connection with the exercise of
any of the powers and dufies of the Board.

4,03,  To provide or cause to be provided all goods and services required by the
By-Laws or by law, or which the Board, at its discretion, deems necessary for the proper
operation of the condominium project, or which are used in common or jointly by the common
¢lements and condemininm units, in each case to the extent such goods and serviees shali not
be otherwise provided.

4.04. To collect monthly assessments from the owners, and to render or cause
to be rendered statements, when reguired or useful, of any assessments which remain unpaid
by any owner, '

405,  Tomaintain a class action, and to seltle 3 cause of action on behalf of
owners with references fo the common elements, the roof and structural components of a
building or other improvement,.and mechanical, clectrical and plambing elements serving an
improvement or a building as.distinguished from mechanical elements serving only a unit; and
10 bring an action and to settle the same on behalf of two (2) or more of the owners, as their
respective interests may appear, with respect 1o any cause of action relating to the commeon
elements or more than one (1) condominium; all as the Board deems advisable.

"4.06. To elect the officers of the Association and otherwise exercise the
powers regarding officers of the Association as set forth in these By-Laws,

4,07.  To determine who shzll be authorized to make and sign all instruments
on behalf of the Association and the Bodrd.

4,08, To employ a manzgement agent or manager, al a compensation
established by the Board, to perfonn such duties and services as the Board shall authorize,
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inchading, but not limited to, the duties listed in this Section, and any such duties so conferred
upon the managing agent or manager by the Board of D1rectore may at any moment be.
revoked, modified or amplified by the majority of the votes ina duly constituted mcetuw.

4.09. To procure such property and other insurauce of all kinds and such
fidelity bonds as the Board deems advisable covering officers and employees of the
Association handling and respensible for the Association's funds and personal property, and fo
procure advisable; and the premium of such bonds and insurance shall be paid by the

. Association as common expense,

) 4.10:  To determine policies and to adopt administrative rules and reguiations
governing the details of the operation and use of the condominium project, including the
common elements, and to amend such administrative rules and regulations from time fo time as
the Board deems advisable.

4.11.  To designate, by resolation passed by a majority of the whole Board, one
(1) or more commitices to consist of two {2) or more of the Directors. Any such cominittee, to
the extent provided in such reselution, shall have and may exercise all of the authority of the
Board of Directors in the management of the business and affairs of the corporation, except
where action of the full Board of Directors is requucd by law, the Articles of Incorporation and
the Declaration or the By-Laws,

4.12.  To designate, by resolution adopted by a majority of the Directors
present al a meeting at which a quorum is present, or by the President thereto duly authorized
by a like resolution of the Board of Direciors, or other committees not having and exercising
the authority of the Board of Directors in the management of the atfairs of the corporation.
Membership on such committees may, but need not be limited fo Directors of members of the

Association.

4.13.  All committees so appointed shall keep regular minutes of the
transactions of their mectings, and shall cause them to be recorded in books kept for that
purpose in the office of the Association, and shall report Lhc same to the Board of Directors at
the next meeting of such Board.

5, OFFICERS.

5.01. The executive officers of the Association shall be a President, who shall
be a Director; a Vice-President, who shall be a Director; a Treasurer and a Secretary, all of
wham shall be elecied annually by the Board of Direciors and who may be peremptorily
removed by vote of the Directors at any meeting. Any person may hold two (2) or mere
offices except that the President shall not also be Secretary. The Board of Directors shall from
time to time elect such other officers and designate their powers and duties as the Board shall
find to be required {o manage the affairs of the Association.
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5.02.  The President shall be the chief executive officer of the Association. He
shall have all of the powers and duties which are uqua}iv vested in the office of the president of
an association. -

503, The Vice-President shall, in the absence 6f or disability of the President,
exercise the powers and perform the duties of the President. He shall also generally assist the
President and exercise such other powers and perform such other duties as shall be preseribed
by the Directors,

5.04. The Secretary shall keep the minutes of all proceedings of the Directors
and the members. He shall atiend to the giving and serving of all notices to the members and
Directors and other notices required by law, He shall have custody of the seal of the
Association and affix the same to Instruments requiring a seal when duly signed. He shall keep
the records of the Association, except those of the Treasurer, and shall perform ail other duties
incident to the office of the secretary of an associztion as may be required by the Directors or
the President.

5.05.  The Tieasurer shall have custody of all property of the Association,

Ancluding funds, seeurities and evidenco of indebtedness. He shall keep the financial records
and books of account of the Association in accardance with good accounting practices; shall
keep detsiled, accurate records in chronological order of the receipts and expenditures affecting
the common areas and facilities, specifying and itemizing the maintenance and repair expense
of the commoen area and facilities and any other expenses incurred; and he shall perform all
other duties incident to the office of Treasurer. The records, books of account and the
vouchers authorizing payments, shall be available for examination by a member of the

- Association at convenient hours of weekdays.

6. FISCAL MANAGEMENT.

6.01.  Budget. The Board of Dircetors shall determine the common expenses
of the Associafion and adopt a budget for each calendar vear of such estimated common
expenses, including a reasonable allowance for contingencies and reserves, less the unneeded
fund balances on hand.

Within thirty (30} days after the adaption of a proposed budget for the condominium,
the Board shall provide a copy of the budget and proposed-assessments to all the unit owners,
and shall set a date for a meeting of the unit owners to consider ratification of the budget not
Jess than fourteen (14) nor more than thirty (30) days after delivery or mailing of the budget to
the unit owners, Unless at that meeting a majority of all the unit owners present, in person or
by proxy or any larger vote specified in the Declaration reject the budget, the budget is ratified,
whether or not a quoruin is present. In the event the proposed budget is rejected, the periodic
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budget is last ratified by the unit owners shall be continued until such time as the unit owners
ratify a subsequent budget proposed by the Board.

6.02.  Assessments for Recurring Expenscs. Assessments for recuriing
commoi expenses shall be made for the calendar year annually in advance and transmitted to
each ruember as provided supra. The Board may include a Maintenance Fund Reserve for
contingencies in such assessments, and such Maintenance Fund Reserve may from time to time
- be increased or reduced at the discretion of the Board. The proportionate interest of each unit
owner in said Fund cannot be withdrawn or séparately assigned but shall be deemed to be
transferred with such unit even though not expressly mentioned or'described in the conveyance
thereof. In case the condominium regime hereby.created shall be terminated and the property
removed from the Alabama Uniform Condominium Act, any part of the said-Fund remaining
after full payment of all common expenses of the Association shall be distiibuted to all unit
owners in the respective proportionate shares. Such assessments shall be due in monthly
installménts on the first day of the year for which the assessments are made. 1f such annual
assessment is not made as' required, an installment in the amount required by the last prior
assessment shall be due vpon each instalbment payment date until changed by a new
assessment. The total of the assessments for recuiring commeon expenses shall be not more
than one hundred twenty percent (120%) of the assessinents for this puipose for the prior year
unless approved in writing by unit owners entitled to cast a majority of the voies in the
Association. In the event such an amnual assessment proves to be insufficient, it may be
amended at any time after approval in wrifing by unit owners entitled to cast a majority of the
votes in the Association. In the event such an annual assessment proves to be insufficient, it
may be amended at any time after approval in writing by unit owners entitled to cast a majority
of the vofes in the Association, and the amended assessment for the remaining portion of the
calendar year shall be due at the time the next monthly installment is due. The first asscssment
shall be defermined by the Board of Directors of the Association.

6,03, Assessments for Capital Improvements. Upon written notice to all the
unit owners and upon approval in writing by unit owners entitled to cast a majority of the votes
of the Association, the Board may establish and maintain one (1) or more capital reserve
accounts, but the assessment of and payment by ali of the unit owners in equal monthly
installments of their respective proportion ghares of such reasonable anmuaf amount, for such
term of years as the Board may estimate as needed to cover each unit owner's obligation to
provide for specificd capital improvements, snch as, by way of illusiration and not limitation,
the purchage of additional property, the paving or repaving of streets and areas, the
construction or reconstruction of common elements and the like. Each such capital reserve
‘account shail not be commingled with the general assessment funds of the Association, but
shall be deposited in a special account, shall be earmarked and designated. The proportionate
inrerest of each owner in each such capital reserve account cannot be withdrawn or separately
assigned, but shall be deemed to be fransferred with such unit even though not expressly
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mentioned or described in the conveyance thereof. In case the condominium regime hereby
created shall be terminated and the properly removed from the Condominium Ownership Act,
any part of each such capital reserve account remaining after full payment of all common
expenses of the Association shall be distributed to all unit owners in the respective
proportionate shares.

4.04.  Assessments for Emergencies. Assessments for common expenses for
cmergencies which cannot be paid from the assessments for recurring expenses shall be made
only after notice of the need therefor to the unit owners concerned, After such notice and
upon approval in writing of more than one-half () of such unit owners concemed, the
assessment shall become effective, and it shall be due after thirty (30) days notice thereof in
such manner as the Board of Directors may reguire.

.6.05.  Acceleration of Assessment Installment Upon Default. If a unit owner
shall be in default in the payments of an installment upon any assessment, the Board of
Directors may accelerate the remaining installments of such assessment upon notice thereof to
the unit owner, and thercupon the unpaid balance of the assessment shall come due upon the
date stated in the notice, but not less than ten (10) days delivery thereof to the unit owner, or
not less than twenty (20) days after the mailing of such notice to him by registered or ccriified
mail, whichever shall first ocour.

6.06.  Default

(a) In the event an owner of a unit does not pay any sums, charges or
assessmens required to be paid {o the Association within thirty (30) days from due date, the
Association may foreclose the len encumbering the unit created by non-payment of the
required moneys in the same fashion as mortgage liens are-foreclosed; provided that thirty (30)
days prior fo the foreclosure, notice of sucl intention shall be mailed, postage prepaid, to the
unit owner and to all persons having a mortgage lien or other interest of record in such unit as
shawn in the Association's record of ownership, The Association shall be cntitled to the
appointment of a Receiver, if it so requests. The Association shall have the right to bid-on the
unit at a foreclosure sale and to acquire, lold, mortgage and convey the same. In any sach
foreclosure action, the lien of the Association shall be subordinate and inferior to tax liens in
favor of the state, county, any municipalify and any special district and any first mortgage liens
of record encumbering such unit at the time of commencement of the foreclosure action by the
Associafion. In lieu of foreclosing its lien, the Association may bring suit fo recover a money
judgment for any sums, charges or assessments required to be paid to the Association without
waiving its lien securing the same. 1n any action either to foreclose ifs lien or fo recovera
money judgment bronght by or on behalf of the Association against a unit owner, the losing
defendant shall pay the cost thereof together with a reasonable attormey's fee.
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) If the Association beconies the owner of a unit by reason of
foreclosure, it shall offer said unit for sale and at such time as a sale is consummated it shall
deduct from such proceeds all sums of money due it for monthly assessments and charges, all
costs incurred in the bringing of the foreclosure suit, intluding reasonable attorney's fees, and
any and all expenses incurred in the resale of the unit, which shall include but not be limited to
advertising expenses, real estate brokerage fees, abstract or title insurance costs and expenses
necessary for the repairing and refurbishing of the unit in question. All moneys remaining
after deducting the foregoing items of expenie shall be returned to the former owner of the unit
in question. :

.6.07.  The depository of the Association shall be such bank or banks as shall be
designated from time to time by the Directors and in which moneys of the Association
shall be deposited. Withdrawal of moueys from such accounts shall be only by check signed
by such persons as are authorized by the Directors,

6.08.  An audit of the accounts of the Association shall be made ammally by a
ceriified public accountant, not a member of the Association, and a copy of the report shall be
fumished to each member not later than April 1st of the year following the year for which the
report is made.

7. OBLIGATIONS OF THE OWNERS,

7.01.  Assessments. Bvery owner of any unit in the condominium shall
contribute pro rata toward the expense of administration of the condominium as provided in the
Declaration and in these By-Laws.

7.02.  Maintenance and Repair.

: (a) Every pwner must pérform promptly all maintenance and repair
work within his unit, which, if omitted, would affect the condominium in its entirety or in a
part belonging to other owners, and is expressly responsible for the damages and liabilsies that
his failure to do so may endanger.

‘ (b) Al the repairs of internal or appurtenant installations of the unit,
such as water, Ii_g_hts, power, air conditicning, heat, sewage, telephones, sanitary installations,
doors, windows, Tamps and all other accessories belenging to the unit area, shall be maintained
at the owner's expense.

(c) An owner shail reimburse ihe Association for any expenditures
incurred in repairing or replacing any common areas and facilities damaged through his fault.
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7.03.  Useof Units, Every owner shall comply strietfly with the provisions of
the Act, the Declaration, the By-Laws and the Rules. In the event of the failure of any owner
io do so, the Association may sue fo recover sums due, and/or damages, and/or injunctive '
relief, and for its costs and expenses therein, including a reasenable attorney's fee.

7.04.  Right of entiv. The manager and any person authorized by the Board of
Directors shall have the right to enter each unit in case of any emergency originating in or
threatening such unit whether or not the owner or cccupant, when so required, shall permit
other unit owners or their representative to enter his wiit at reasonable times for purpose of
performing authorized installations, alterations or repairs to the common.elements therein for
central sefvices, provided that requests for entry are made in adveance,

7.05. Title. Every unit owner shall promptly cause to be duly recorded in the
office of the Judge of Probate of Baldwin County, Alabama, the deed or other conveyance to
him of his unit or other evidence of title thereto and {ile such evidence of his title with the
Association, and the Secrctary shall maintain such information in the record of ownership of
the Associafion.

7.06. Morteases.

{a} Any mortpagee of a unit may file a copy of its mortgage with the
Association, and the Secretary shall maintain such information in the record of dwnership of
the Association. After the filing of the morigage, the Association shall be required to notify
the mortgagee of any unit owner who is in default in the expenses for the administration of the
condominium and the mortgagee at its option may pay the delinquent expenses; and the holder
of every such mortgage requesting the same shall be entitled to written notification from the
Assaciation of any defdault by mortgagor of such unit in the perforrmance of such mortgagor's
obligations under the condominfum documents which is not ¢ured within thirty (30) days.

(b)  Unless all hotders of first mortgage liens on units have given thetr
prior written approval the Association shall not be entitled fo:

(i) Change of pro rata interest or obligations of any unit for
the purposes of levying assessiments and charges, and defermining shares of undivided interest
in the common elements and proceeds of the project;

(i)  Partition or subdivide any unit or the common elements of
the project, nor

{(iii) By act of omission seek to abandon the condominium

status of the project except as provided by statute in case of substantial destruction,
deferioration or obsolescence to the units and condeminium project.

3. 35 RKby-iaws




Propuosed By-Laws
Page 12

8.+ AGENT TQ RECEIVE SERVICE OF PROCESS.

The following person, who is a resident of the State of Alabama, is designated
as agent o receive service of process upon the Association:

NAME: ‘Tillis M. Brett
RESIDENT: ' Post Office Box 1727

3259 Gulf Shores Parkway
Gulf Shores, AL 36547

g, PARLIAMENTARY RULES.

Roberts Rules of Order {latest edition) shall govel'll the conduct of the
Association meetings when not in conflict with the Condominitum Ownership Act, Declaration
of Condominium or these By-Laws. '

10. AMENDMENTS.

These By-Laws may be amended by following the provision of Paragraph 19 of
the Declaration of Condominium. .

The foregoing were adopied as the By-Laws of Phoenix on the Bay T1 Owners

Association, Inc., af the first meeting of the Board of Directors on ,
SECRETARY

APPROVED:

PRESIDENT

03-388be-laws
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BY THESE ARTICLES, the undersigned natural persons over the agerofSNMeteetf s

(1 9) hereby associate themselves for the purpose of forming a not for profit corporation under
the Alabama Nonprofit Corporation Act, §10-3-1, et seq., Code of Alabama (1975); and the
Alabama Uniform Condominium Act of 1991, §35-8A-101, et seq., Code of Alabama (1975),
and verify as follows:

ARTICLE]
NAME AND DEFINITIONS

The name of the corporation shall be Phoenix On The Bay IIV Owners
Association, Ine. The corporation 1s herei;; referred 1o as the "Association,” and the terms used
herein shall have the meaning for each stated in the Alabama Nonprofit Corporation Act, §10-
3-1, et seq., Code of Alabarma (1975), and the Alabama Uniform Condominium Act of 1997,
§35-8A-101, et seq., Code of Alabama (1975), (hereinafter referred to as the "Acts™) ana the
Declaration of Condominium of Phoenix On The Bay 11, a condominium, to be recorded in the
- Public Records of Baldwin County, Alabama, unless the context otherwise requires,

ARTICLE I
PURPOSE

The Association is organized for the purpose or purposes of transacting any and ali
lawful business, including but not litmited to the following:

(1) To maintain, operate and manage the condominium known as Phoenix On The Bay
I, a condominium, located in Orange Beach, Baldwin Cbunty, Alabama, and fo do all things

G3388icles

fidrian T. Jobms, Judge of Probate
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incident, necessary, convenient, expedient, ancillary, or in aid of the accomplishment of the
foregoing.

(2) To own, operate, lease, sell, trade, or otherwise deal with such property, real or
personal, as may be necessary or cofivenient in the administration of the Condominium,

ARTICLE I
POWERS

3.01.. Lmiplied Powers. The Association shall have all of the common law and statufory

powers of a not for profit corporation which are not in conflict with the purposes of the
Association as set forth in this Article, the Declaration of Condominium and the Acts.

3.02. Specific Powers. In furtherance of the purposes of the Association, the
Association sha,I] have all of the powers set forth in the Acts, and all of the powers reasonably
necessary 1o operate the Condominium pursuant to the Declaration of Condominium, including
but not limited fo the following irrevocable rights, powers, and authqrity:‘

(1) To enforce the covenants and restrictions contained in the Declaration, and to
make, establish, and enforce reasonable Rules and Regulations governing the administration,
management, and use of the Condominivm Property;

(2) To establish a budget for the operations of the Condominium; to designate those
cxpenses which shall constitute the Common Expenses of the Condominium; to make, levy,
and collect assessments against Unit Owners of the Condominium to provide the funds fo pay

for Common Expenses of the Condominium as provided for in the Condomininm documents

03-33%wntizlcs
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and in the Act; and fo use ami expend the proceeds of Agsessments in the exercise of the
powers and duties of the Association;

(3) To maintain, repair, replace, and operate those portions-of the Condominium
Property that the Association has the duty or right fo maintain, repair, replace, and operate
under the Cendominium Documents.

{4) To have access to each. Unit from time to time during reasonablé hours as may be
necessary for the maintenance, repair, or replacement of any Common Elements or Limited
Common elements therein or accessible therefrom, or, to have immediate access at any time as
rﬁay be necessary for making emergency repairs necessary to prevent damage to any other Unit
or Unils;

{5) To contract for the managetnent of the Condominium Property and to delegate to
such agent(s) all or some of the powers, duties, and responsibilities of the Association;

{6) To employ persomnel to perform the services required for proper operation .of the
Condominium;

{7} To purchase and maintain all forms of insurance on the Condominium Property for
the protection of the Association and its members;

{8) To reconsfruct the Condominium Property after casualty or other loss;

(9) To make additional improvements on and to the Condominium Property;

{10) To approve or disapprove the transfer, mortgage, and ownership of Units to the

exient such power is granted to it under the Condominium Docuinents;

D3-388articles
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(11} To retain legal counsel at the expense of the Association and to 'enforcf: by legal
action the provisions of the Condominium Documents and the Rules and Regulations of the
Association;

( 1‘2) To acquire, by purchase or otherwise, Units in the Condominium, and to hold, ease,
mortgage, and convey the same;

(13) 'To lease or license the use of Common Elements and Limited Common Elements in
a manner- not inconsistent with the rights of Unit Owners:

{14} To pay taxes and assessments which are liens against any part of the Condominium
other than individual Units (unléss the individual Units are owned by the Association) and the
appurtenances thereto, and to assess the same agaiu'st the Units.

(15) To pay the cost of all power, water, sewer, trash, garbage, and other utility services
rendered to the Condominium and not billed to the individual Units,

(16} To adopt and establish By-Laws for the operation of the Condominium Association,
ARTICLE IV
ASSOCIATION FUNDS AND PROPERTY
The Association shall pay no dividend, and shall distribute no part of its income to its
Members, Directors, or Offivers. Nevertheless, the Association may pay compensation in an
reasonable amount to its Members, Directors, and Officers for services rendered, and it may
confer benefits on its Members in conformity with the Declaration of Condominium and the

purposes of the Association. On termination, the Association may make distributions to its

{3-388ankcles
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Members as permitted by law, and no such payment, benefit, or distribution shall be deemed to
be a dividend or distribution of income. Al funds and property acquired by the

Association and all proceeds therefrom shall be held and used for the benefit of the Members
of the Association in accordance with the provisions of the Declaration, these Articles and the
By-Laws.

ARTICLEV
MEMBERS

5.01, Qualification. The Members of the Association shall consist of all of the Unit
Owners of record in the Condominium.

5.02. Certification of Membership. This Corporation shall issue no shares of stock of

any kind or nature whatsoever.

5.03. Change in Membership. Change of membership in the Association shall be

established by the recording in the public records of Baldwin County, Alabama, of a deed of
other instrument establishing a record title fo 2 Condominium Unit, and delivery to the
Association of a ceitified copy of such instrument. The new Unit Owner desigr'xa‘fed by such
instrument shall thereupon become a Member of the Association, and the nl'eillb&ship of the
prior unit owner shall thereby be terminated.

5.04. Transfer of Membership. The membership of a Member in the Association

cannot be assigned, hypothecated, or fransferred in any manner, except as an appurtenance to

such Member's Unit.

03-388uricics
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5.05. Mectings. The By-Laws, subject to any prgvi so therein, shall provide for an
annual meeting of Members and may provide for regular and special meetings other than the
annual meeting. |

5.06. Voting. The owner of each Unit shall be entitled to the number of votes specified
in the Declaration of Condominium for that unit. The marmer of exercising voting rights shall
be defermined by the By-Laws.

ARTICLE VI
DIRECTORS

6.01. Number. The property, business, and affairs of the Association shall be managed
by a Boas—'d of Directors consisting of the number of Directors determined by the By-Laws, but
which shall consist of not less than three Directors nor more than five Directors. Excepf as
may otherwise be provided in the By-Laws, cach Director shall be either a person designated
by the Developer or a person entitled {0 cast a vote in the Association.

6.02. Ejection. Dircctors may be designated or ¢lected and removed, and vacancies on
the Board of Directors shall be filled as provided in the By—La\-vs;

6.03. Authority. All of the duties and powers of the Association cxisting under the
Condominium Act, the Declaration of Condominium, these Articles, and the By-Laws shall be
excrcised exclusively by the Board of Directors, its apents, contraciors, or employees, subjcet
only o approval by Unit Owners when such approval is specifically required by the

Condominivm Act, the Declaration of Condominium, these Articles, or the By-Laws,

03328 aricies
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6.04. Initial Directors. The names and address of the three members of the initial

Board of Directars, who shall hold office until the election or appointment of their successors,

are as follows:

Tillis M. Brett Thomas E, Brett William T. Robinson, Jr.
1090 Industrial Parkway 1090 Industrial Parkway 1090 Industrial Parkway
Saraland, AL 36571 -~ Saraland, AL 36571 Saraland, AL 36571
ARTICLE VI
OFFICERS

The affairs of the Association shall be administered by the officers designated in
accordance with the By-Laws, The names and addresses of the officers who shall serve until

the election or appointment of their successors in accordance with the By-Laws are as follows:

President Secretary Treasurer

Tillis M. Brett Thomas E. Breit William T. Robinson, Jr.
1090 Industrial Parkway 1090 Industrial Parkway . 1090 Industrial Parkway
Saraland, AL 306571 Saraland, AL 36571 Saraland, AL 36571

ARTICLE VI
DURATION
The duration lo_f the Association shall be perpetual; provided, however, that the
Association shall be tetminated by the termination of the Condominium in accordance with the

terms of the Declaration of Condominium.

ARTICLE IX
REGISTERED OFFICE AND AGENT

pi-3GRanticles
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The initial registered office of the Association is 26800 Perdido Beoach Boulevard,
Orange Beach, Alebama, 36561, and the name of the initial agent at that address is Tillis M.
Brett, whose mailing address is P.O. Box 1727, Gulf Shores, AL 36547-1727.

ARTICLE X
INCORPORATORS

The name and address of each incorporator of the Association is:

Tillis M. Brett Thomas E. Brett William T, Robinson, Jr.
1090 Industrial Parkway 1090 Industrial Parkway 1090 Industrial Parkway
Saratand, Al. 36571 Saraland, AL 36571 Saraland, AL 36571

IN WITNESS WHEREOF, the Incorporators, Tillis M, Bmt,t,;l]jomas E. Brett and
William T. Robinson Jr., have hereto affixed their signatures-this ,A3"~day of February, 2007

INCORPORATORS

TILLIS M. BRETT

N%Mé;w -

THOMAS E. BRETT

WILLIAM T. ROBINSON, JR.

03-388arckes
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STATE O ALABAMA -

. )
COUNTYOFgﬁﬁgéégf), : <

Before me— /o, 21 £S5 Qvax;:ﬁ . a Notary Public in and for said
county in said State; persanally appeared TTLLIS M. BRETT, THOMAS E. BRETT and
WILLIAM T. ROBINSON, JR., being known to me and who, being by me first duly sworn,
depose and say that they are the initial incorporators of PHOENIX ON THE BAY OWNERS
ASSOCIATION, INC., that they are authorized fo make this verification as such initial
subscribers of the corporation, and that the facts contained in the abave and foregoing
declaration are true and correct,

Given ﬁnder my hand and seal this the < &t -y%ay of Febrnary, 2007.

NOTARY PUBLIC

My Commission Expirﬁszaz =4 S5

THIS INSTRUMENT PREPARED BY:
Jule R, Herbert Ir.

Herbeyt & Harrell LLC

Atlorney at Law

P O Drawer 38849

Gulf Shores AL 36547

(251) 968-4764
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