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Attorneys for Plaintiff BrickHouse Trust 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCONINO 
 

BrickHouse Trust, Dated October 27, 2011, 

by and through Nicholas A. and Kathleen A. 

Heth, trustees, 

Plaintiff, 

 

      vs.  

 

Continental Country Club, Inc., an Arizona 

non-profit corporation; Jon Held, an 

individual; Kathy Mitchell, an individual; 

Chuck Thompson, an individual; Bobby 

Goitia, an individual; William McGrath, an 

individual; Wesley Dunlap, an individual; 

Terry Makinster, an individual, DeeDee 

Malmstone; an individual, Josie McCarthy, an 

individual; and DOES 1 through 10 and ABC 

Entities 1-10, 

Defendants. 

No. S0300CV202100446 
 

PLAINTIFF BRICKHOUSE TRUST’S 

MOTION FOR PARTIAL JUDGMENT 

ON THE PLEADINGS RE: CLAIM 

FOR DECLARATORY JUDGMENT  

 
(Assigned to the Hon. Stacy Krueger) 
 
Div. 3 
 
(Oral Argument Requested) 

 
 

 In this action, Plaintiff challenges Defendants’ amendment to the governing 

covenants, conditions, and restrictions (“CC&Rs”) that creates an entirely new restrictive 

covenant on Plaintiff’s real property which prohibits rentals for a period of less than 

thirty days.  On March 22, 2022, the Arizona Supreme Court issued its controlling 

opinion in Kalway v. Calabria Ranch HOA, LLC, 2022 WL840185 (Ariz. 2022), holding 

that “a homeowner’s association,” like the Defendants here, “cannot rely on a general-
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amendment-power provision in its covenants, conditions, and restrictions,” as 

Defendants did here, “to place restrictions on landowner’s use of their land” where the 

original declaration did not provide “sufficient notice” to future homeowners “that they 

might be subject to such obligations.” Id. at ¶¶ 1 and 14.  Because the declaration that 

governed Plaintiff’s property at the time of Plaintiff’s purchase did not authorize 

amendments to add new restrictions and, moreover, did not give any notice, let alone 

“sufficient notice,” of the potential for a restrictive covenant limiting the right to rent 

Plaintiff’s residence—a right that is expressly confirmed in the subject declaration, 

Defendants’ amendment adding a new restriction that prohibits rentals for less than 30 

days is invalid under Kalway.  Accordingly, Plaintiff respectfully requests, pursuant to 

Rule 12(c), that the Court enter a declaratory judgment that “blue pencils” the amended 

CC&Rs, “striking [the invalid] severable provisions.”  Id. at ¶ 8.1 

I. MATERIAL FACTS 

 A. Plaintiff Owns Real Property in Continental Country Club 

 In 2017, Plaintiff’s Trustors purchased a single-family residence (the Property”) 

located in Continental Country Club, Inc. (“CCC”).  Second Amended Complaint 

(“SAC”), ¶ 1.  At the time of purchase, the Property was governed by and subject to the 

CC&Rs set forth in the Amended and Unified Declaration of Restrictions recorded with 

the Coconino County Recorder’s Office at document number 3399677, recorded on 

August 25, 2006 (the “Unified Declaration”).  SAC, ¶ 15.  The Unified Declaration is 

attached hereto as Exhibit A.2  The Unified Declaration states that it is intended to “carry 

                                              
1 Pursuant to Rule 12(j), a Good Faith Consultation Certificate has been filed concurrently 
herewith. 
2 Because the Unified Declaration is a recorded document that is referenced in the SAC 
and attached as Exhibit H to Defendants’ Answer, the Court may consider the Unified 
Declaration without converting this Rule 12(c) motion to one for summary judgment 
under Rule 12(d).  See Rule 10(c), Ariz. R. Civ. P. (“a written instrument that is an exhibit 
to a pleading is a part of the pleading for all purposes”); Workman v. Verde Wellness 
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out  a general scheme of improvement and development” to “complement and enhance” 

Flagstaff’s “natural beauty and attractiveness” and “guide further development and use ... 

to be in harmony with and appear indigenous to its natural surroundings.”  Id. at p. 1.  The 

general purpose statement contains no language suggesting to a reasonable purchaser that 

the CC&Rs were intended, or could potentially be amended, to prohibit the rental of entire 

lots for periods of less than 30 days.  

 B.  The Unified Declaration Does Not Place a Temporal Restriction On 
  Renting or Leasing Plaintiff’s Property   

 The Unified Declaration does not impose a temporal limitation on Plaintiff’s 

right to rent or lease the entire lot to a single family.  Id.  To the contrary, the Unified 

Declaration confirms each owner’s natural right to rent or lease their property (for any 

period of time) by clarifying that certain restrictions in the Unified Declaration do not 

prohibit renting or leasing an entire lot to a single family.  For example, the Unified 

Declaration prohibits certain commercial trades or businesses, but clarifies that “leasing of 

a Lot by an Owner thereof shall not be considered a trade or business within the meaning 

of this section.”  Unified Declaration at § 2, Ex. A.  Likewise, while the placing of certain 

“signs, billboards, or objects” on an owner’s lot is prohibited, the Unified Declaration 

expressly authorizes “a person desiring to ... rent, or lease a Lot or house” to place a sign 

indicating the property is available.  Id. at § 7, Ex.  A.  Lastly, although prohibiting 

“boarders or renter[s] of a portion of any of said lots,” the Unified Declaration confirms 

that “an entire lot, together with improvements thereon, may be rented only to a single 

family.”  Id. at § 12, Ex. A.  No other provision in the Unified Declaration touches on or 

relates to renting or leasing the owners’ property. 

                                                                                                                                             
Center, Inc., 240 Ariz. 597, 601, ¶ 10 (App. 2016); Strategic Development and Const., Inv. 
v. 7th & Roosevelt Partners, LLC, 224 Ariz. 60, 64, ¶ 13 (App. 2010).    
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 C. Defendants Relied On the Unified Declaration’s General- 
  Amendment-Provisions to Amend the CC&Rs 

 Defendants adopted the new restriction prohibiting rentals for less than 30 days 

pursuant to the general-amendment-power provisions in the Unified Declaration.  

Specifically, the Unified Declaration has two general-amendment-power provisions, both 

of which are substantively identical.  In § 15, the Unified Declaration states that “[a]ll 

changes to these Restrictions” require the “written approval of the Owners of two-thirds 

(2/3) of the lots in the Subdivisions and two-thirds (2/3) of the Association’s Board of 

Directors.” (emphasis added). Similarly, § 20 states: “These Restrictions ... shall be 

binding upon all owners of record ... unless revoked or amended at any time by the 

written approval of the Owners of not less than two-thirds (2/3) of the Lots in the 

Subdivision” and “not less than two-thirds (2/3) of the Association’s Board of 

Directors[.]”   Id. (emphasis added).  Thus, neither of these provisions creates a right in 

the two-thirds majority to establish a new or additional restriction that is not contained in 

the Unified Declaration.  To the contrary, by expressly referencing “these Restrictions,” 

both amendment provisions contemplate changes to the existing restrictions only. 

 Since at least 2012, residences in Continental Country Club have been used for 

rentals for periods of less than 30 days. Plaintiff’s property has been used for both 

personal vacation purposes and for short term rentals since 2017.  SAC, ¶ 1.    

Recognizing that the Unified Declaration does not contain a temporal restriction on the 

rental of an entire property, Defendants, in 2012 and 2018, attempted to obtain the 

owners approval to amend the Unified Declaration to prohibit rentals for a period of less 

than 30 days.  SAC, ¶¶ 28-41.  Both of these efforts were rejected by the owners.  Id.   

 Despite the owners expressing their lack of support for such a restriction on 

their properties, Defendants embarked on a third attempt to amend the Unified 

Declaration in 2020.  SAC, ¶¶ 69 and 70.  On July 10, 2020, Defendants circulated 
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“written consent forms” requesting that the owners approve an amendment to the Unified 

Declaration to prohibit rentals for less than 30 days.  SAC, ¶ 71.3   

 The first official counting of written consent forms was conducted by the 

Defendants on February 23, 2021—seven months after the written consents were first 

circulated. SAC, ¶ 101. After completing the counting, Defendants announced that the 

proposed amendment had not garnered the necessary support of two-thirds of the owners.  

SAC, ¶102.  Defendants, however, continued their effort to amend the Unified 

Declaration and left the voting open indefinitely.  On September 28, 2021—more than 

fourteen months after the process began, Defendants announced that they had received a 

sufficient number of written consent forms in favor of the proposed amendment and, 

thereafter, caused the “Certificate of First Amendment to the Amended and Unified 

Declaration of Restrictions Continental Country Club” to be recorded with the Coconino 

County Recorder’s Office at document number 3929838 on September 29, 2021 (“First 

Amendment”).  SAC, ¶ 114.   The First Amendment is attached hereto as Ex. B.4 

 D. The First Amendment Adds a New Restriction That Prohibits  
  Rentals for Less Than 30 days and Adds Other New Restrictions  

 Unlike the Unified Declaration, the First Amendment purports to place a 

                                              
3 In addition to being inconsistent with the voting requirements in the Unified Declaration 
and Defendants’ Bylaws, the “written consent” process employed by the Defendants: (1) 
did not use unique identifying numbers to ensure only valid written consents were 
counted, Id., (2) allowed written consents by owners who had sold their property to be 
counted, SAC, ¶¶  86-87, (3) excluded written consents from owners who purchased their 
property after July 10, 2020, and (4) identified no deadline for the return of the July 10, 
2020 written consent form, resulting in an open-ended amendment process, SAC, ¶¶  90-
91.  In addition, Plaintiff’s lawsuit challenges the validity of Rules adopted by Defendants 
that purport to prohibit rentals for less than 30 days.  These issues, however, are not 
relevant to the issue raised in this Motion. 
4 Like the Unified Declaration, the First Amendment is a publicly recorded document and 
is attached as an Exhibit to Defendants’ Answer.  Thus, it can be considered by the Court 
in deciding this Rule 12(c) motion without conversion under Rule 12(d).  See Rule 10(c), 
Ariz. R. Civ. P.; Workman, 240 Ariz. at ¶ 10; Strategic Development, 224 Ariz. at ¶ 13.    
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temporal limitation on the owners’ right to rent their entire property to a single family 

and adds a provision requiring that the owners “ensure” that “occupants will comply 

with” the CC&Rs and Defendants’ Rules.  Specifically, the First Amendment to the 

Unified Declaration “adds paragraph 26 to the Declaration,” which is a new restrictive 

covenant stating that:   

All Lots that are rented must comply with all the following 
restrictions:   

a) No Lot and/or portion of a lot may be Rented, or 
advertised to be Rented, for a term of less than (30) 
consecutive days, and no new lease may begin less than 
thirty (30) days after the start date of the prior lease.  
However, Owners may continue to Rent their Lot for less 
than thirty (30) day periods until the first of the following 
events occur: (i) one (1) year (365 consecutive days) from 
the date this amendment is recorded; or (ii) upon title 
change to the Lot and/or transference of title to the Lot in 
any form. 
b) “Rent” is defined as lease, sublease, license, occupancy 
for consideration, vacation rental, or timeshare. 
c) The Owner must ensure that all Rentals and occupants 
of such Rentals comply with all of the terms of these 
Restrictions and the Rules and Regulations of the 
Association. 

First Amendment, p. 1, Ex. B. 

II. Legal Argument 

 Pursuant to Rule 12(c), Plaintiff is entitled to entry of judgment in its favor on 

its claim for declaratory judgment.  Specifically, Plaintiff requests a judgment declaring 

that certain provisions of the First Amendment (as explained herein) are stricken. 

 A.  Rule 12(c) Standard 

 After the pleadings have closed, a party may file a motion requesting judgment 

on the pleadings.  Rule 12(c), Ariz. R. Civ. P.  In deciding such a motion, “the court may 

consider as true such allegations of the complaint as are admitted by the answer.” Pac. Fire 

Rating Bureau v. Ins. Co. of N. Am., 83 Ariz. 369, 376 (1958).   In addition, a court may 
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consider “a written instrument that is an exhibit to a pleading,” Rule 10(c), Ariz. R. Civ. P., 

and “public records referenced in a Complaint,” Wilbur-Ellis Co. v. Arizona Dep't of 

Revenue, 2019 WL 275772, at *2 (App. 2019) (memorandum decision).  If the record sets 

forth a claim for relief and the answer fails to assert a legally sufficient defense, the 

“plaintiff is entitled to judgment.”  Pac. Fire Rating Bureau, 83 Ariz. at 376.    

Here, the sole issue presented is a legal issue: whether the new restrictions in the 

First Amendment are invalid under the “sufficient notice” test in Kalway.  The 

interpretation of CC&Rs is a question of law.  Kalway at ¶9.  Because the Court will 

decide this issue by examining the plain language of the Unified Declaration and First 

Amendment, it is appropriately decided as a matter of law on a Rule 12(c) motion.  As 

explained herein below, this Motion should be granted. 

B.     Contractual Interpretation of CC&Rs Under Arizona Law 

A declaration containing CC&Rs “constitute[s] a contract between the 

subdivision’s property owners as a whole and the individual lot owners.”  Dreamland 

Villa Community Club, Inc. v. Raimey, 224 Ariz. 42, 47, ¶ 19 (App. 2010); Wilson v. 

Playa de Serrano, 211 Ariz. 511, 513, ¶ 7 (App. 2005).   Declarations containing CC&Rs 

are “special types of contracts,” where “unknown terms which are beyond the reasonable 

expectations of the parties” are invalid and unenforceable.  Kalway at ¶ 14.   

Restrictive covenants on real property are construed narrowly and interpreted to 

reflect the reasonable expectations of the affected homeowners.  Id. at ¶ 1.  Amendment 

provisions in a declaration are likewise construed narrowly and may not be read to 

subject a minority of landowners to unforeseen or unexpected restrictions. Kalway at ¶ 

19.  Specifically, generic amendment provisions that only allow changes to the existing 

covenants do not authorize “adding ... new covenants which have no relation to the 
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existing ones."  Lakeland Prop Owners Ass’n v. Larson, 459 N.E.2d 1164, 1169 (Ill. 

App. 1984); Wilkinson v. Chiwawa Communities Ass'n, 327 P.3d 614, 622 (Wash. 2014). 

C. Arizona Common Law Governing Amendments to CC&Rs  

Arizona “permits the amendment of CC&Rs” in accordance with the “voting 

scheme specified in the original declaration.”  Kalway at ¶ 10 (citing A.R.S. § 33-

1817(A)).  In addition to any limitations stated in the original declaration, the right to 

amend CC&Rs is limited by the “common law, which prohibits some amendments even 

if passed” in accordance with the voting process in the declaration.  Id.   

Under the common law, amendments to CC&Rs without the unanimous consent 

of the owners are invalid unless the original declaration “give[s] sufficient notice of the 

possibility of a future amendment; that is, amendments must be reasonable and 

foreseeable.”  Id.   This common law limitation on amendments prevents the creation of 

“new affirmative obligations where the original declaration did not provide notice to the 

homeowners that they might be subject to such obligations.”  Id. at ¶ 14.    

A “general-amendment-power provision” in a declaration is not itself  

“sufficient notice” of the possibility of additional restrictions.  Id. at ¶¶ 13 and 17.  The 

“law will not subject a minority of landowners to unlimited and unexpected restrictions 

on the use of their land merely because the covenant agreement permitted a majority to 

make changes to existing covenants.”  Id. at ¶ 15 (internal quotations removed).   Instead, 

courts must look “to the original declaration” to determine if it gave “notice that a 

restrictive covenant or affirmative covenant exists and that the covenant can be amended 

to refine it, correct an error, fill in a gap, or change it in a particular way.”  Id. at ¶¶ 16-

17.  That is, “future amendments cannot be ‘entirely new and different in character,’ 

untethered to an original covenant.”  Id. at ¶ 17 (quoting Lakeland, 459 N.E.2d at 1167); 

see also Wilson, 211 Ariz. at 513, ¶ 7 (“If the recorded declaration does not contain or at 
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least provide for later adoption of a particular restriction or requirement, that restriction 

or requirement is invalid.”) 

The “sufficient notice” test is an “objective inquiry” and any “doubts [are] 

resolved against the validity of a restriction.” Id. at ¶ 17.  Applying the “sufficient notice” 

test to the new restrictions that had been approved by all eligible voters except for the 

plaintiff, Kalway held that “very few of the challenged amendments survive.”  Id. at ¶ 18.  

The table below summarizes the Kalway Court’s ruling on the challenged amendments: 

Original CC&R Amendment Court’s Ruling5 

Placed no limitation 

on the size of garages 

or living spaces 

Limited dwellings to 

60% living space and 

40% garages 

Struck limit on size of residence 

because original declaration did not 

“put a property owner on notice” of 

potential restriction.  Id. at ¶ 22-23. 

Used, but did not 

define, “garage” 

Defined “garage” Permissible.  Id. at ¶ 24. 

Prevented building 

structures within 

setback area 

Prohibited making 

any improvements 

within setback area 

Struck because “non-structures” 

added to set back requirement due to 

lack of notice.  Id. at ¶¶ 25-27. 

Did not address 

subdivision or voting 

rights  

Prohibited voting by 

lots created 

subdivision  

Struck due to lack of notice and 

because “loss of voting power for 

new lots” would “potentially less[en] 

the value of ... lots.”  Id.  at ¶¶ 28-29. 

Permitted keeping six 

“livestock” per 3.3 

acres and did not 

define livestock. 

Broadly defined 

“livestock” and 

limited owner to 15, 

regardless of lot size 

Revised to strike definition and 

limitation per lot because the 

limitation was “different in kind.”  Id.  

at ¶¶ 30-34. 

Placed no limitation 

on “non-dwelling 

structures” 

Limited “non-

dwellings” to 2500 

sq. ft. and prohibited 

obstructing views 

Declared invalid because “nothing in 

original declaration put a reasonable 

homeowner on notice[.]” Id. at ¶ 35.   

Did not require 

approval of 

improvement plans 

Required majority 

approval of plans 

Declared invalid because Declaration 

“did not provide ... notice.” Id. at ¶ 

36. 

                                              
5 The court also acknowledged that other provisions had been invalidated by the trial 
court, including a provision authorizing compliance and enforcement provisions, noting 
that those rulings had not been challenged by either party on appeal.  Kalway at fn. 2. 
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Did not restrict 

subdivisions or 

improvements 

Required approval of 

subdividing lot and 

improvements  

Declared invalid because Declaration 

did not provide sufficient notice.  Id. 

at ¶¶ 37-40. 

Did not require 

managing deadwood, 

undergrowth and 

other fire hazards 

Required managing 

deadwood, 

undergrowth and 

other fire hazards 

Declared invalid, even though 

“provision might be advisable.”  Id. 

at ¶ 41. 

In summary, Kalway established five principles when applying the “sufficient 

notice” test.  First, amendments creating new restrictions untethered to an existing 

provision in the original declaration are invalid. Id. at ¶¶ 22, 25, 35-41.  Second, new 

restrictions that are similar but “different in kind from that in the original declaration” 

must also be stricken.  Id. at ¶¶ 32-33.  Third, an amendment that defines terms in the 

original declaration in a manner inconsistent with a reasonable owner’s understanding are 

invalid because such amendments “unreasonably alter[] the nature of the original CC&Rs 

and was not portended by them.”  Id. at ¶¶ 30-32.  Fourth, a new restriction that 

“potentially lessen[s] the value” of the owner’s property will be closely scrutinized.  Id. 

at ¶ 28.  Fifth, if the original declaration lacks “sufficient notice” of a new restriction, the 

new restriction is invalid even if it would be “advisable” and advance an important 

purpose.  Id. at ¶ 41.  As explained herein below, each one of these principles supports 

invalidating the new restrictions in the First Amendment. 

D. Defendants’ New Restrictions Are Invalid  

The First Amendment purports to add “new affirmative obligations” to 

Plaintiff’s Property that are “untethered to” any existing restriction in the Unified 

Declaration.  These amendments are invalid because: (1) the Unified Declaration’s 

general-amendment-power provisions did not authorize the creation of new restrictive 

covenants and, additionally, (2) the Unified Declaration did not provide “sufficient 
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notice” of the possibility of these new restrictions.  Thus, the new restrictions are invalid 

and must be stricken.   

  i.  The First Amendment’s new restriction prohibiting rentals for 
   less than 30 days is invalid and must be stricken 

The First Amendment’s new restriction prohibiting rentals for less than 30 days 

is invalid.  First, it was not authorized under the express terms of the Unified Declaration.  

Specifically, the general-amendment-power in the Unified Declaration is narrow in 

scope, as it is limited to amendments to “these restrictions” in the Unified Declaration.  

Unified Declaration, §§ 15, 20, Ex. A.  Therefore, the general-amendment provisions do 

not permit “the addition of new covenants which have no relation to existing ones.” 

Wilkinson, 327 P.3d at ¶ 25; Lakeland, 459 N.E.2d at 1169 (“the provision permitting the 

change of covenants found in the instant deed clearly directs itself to changes of existing 

covenants, not the adding of new covenants which have no relation to existing ones.”).  

Because Defendants’ amendment adds a new temporal restriction on rentals that has “no 

relation” to the restrictions in the Unified Declaration, it exceeds the authority to amend 

the Unified Declaration and, therefore, is invalid. 

Second, even if amendments to add new affirmative obligations had been 

authorized under the Unified Declaration, the “sufficient notice” test and the five 

principles established in Kalway require striking the restriction prohibiting rentals for less 

than 30 days.  Under the first of the Kalway principles, said restriction is invalid because 

it is a new restriction untethered to any existing provision in the Unified Declaration.6  

As set forth above, the Unified Declaration does not place any restrictions—temporal or 

otherwise—on an owner’s right to rent or lease an entire residence.  To the contrary, the 

                                              
6 Notably, the subject restriction in the First Amendment does not purport to revise, refine, 
fill in, clarify or amend an existing paragraph in the Unified Declaration.  Instead, it is an 
entirely new paragraph—paragraph 26—with an entirely new restriction on rentals. 
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Unified Declaration’s provisions that mention renting and leasing confirm that certain 

negative covenants contained therein do not impair the owners’ natural property right to 

rent or lease an entire lot.  See Unified Declaration, §§ 2, 7, and 12.  Moreover, the 

Unified Declaration does not provide notice to future owners that the right to rent an 

entire lot to a single family for a period of less than 30 days could be restricted in a future 

amendment.  As the Court in Kalway explained, the Unified Declaration’s “general-

purpose” statement and the “general-amendment-power” provisions are not themselves 

“notice of future amendments” to enable restricting Plaintiff’s right to rent its entire lot to 

a single family for any period of time.7  Kalway at ¶ 19-21.  Thus, the First Amendment 

is invalid in its entirety. 

Likewise, under the second and third Kalway principles, Defendants cannot 

argue that a restriction prohibiting rentals for less than 30 days is permissible because it 

merely clarifies terms and restrictions inferred in, but not expressly stated in, the 

Unified Declaration.  Such an argument would fail for no less than two reasons.  First, 

restrictive covenants substantively identical to the relevant provisions in the Unified 

Declaration have been interpreted by courts across the country and these courts—

almost uniformly—have found that covenants limiting permissible uses to “residential” 

or “single family” uses do not preclude renting property for periods of less than 30 

days.8  Thus, the new restriction on rentals in the First Amendment is “different in kind 

                                              
7 Here, the general purpose statement in the Unified Declaration supports striking the new 
restriction from the First Amendment.  The two exclusive purposes identified in the 
Unified Declaration—i.e., “complement[ing] and enhanc[ing]” Flagstaff’s “natural beauty 
and attractiveness” and being “harmon[ious] with and appear[ing] indigenous to its natural 
surroundings”—do not suggest to a reasonable purchaser that the restrictions might also 
include a minimum rental period.  And this is not surprising, given that Continental 
County Club includes a public golf course and numerous multi-family residences, 
including two Wyndham timeshare properties.  Thus, the types of use that occur in 
Continental Country Club are consistent with the owners using their lots for rentals for 
periods of less than thirty days.    
8 See, e.g., Wilkenson, 327 P.3d at 620 (holding that if a renter uses a home “for the 
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from that in the” Unified Declaration.9  Second, any ambiguity or doubt as to the proper 

interpretation of the Unified Declaration’s restrictions must be “resolved against the 

validity of a restriction” and in favor of Plaintiff’s less restrictive, reasonable 

interpretation.10  Kalway at ¶¶16 and 32.   Thus, the new restriction prohibiting rentals 

for less than 30 day is invalid.  

 The fourth Kalway principle also weighs strongly in favor of striking the 

restriction on rentals of less than 30 days.  Flagstaff is a popular tourist destination, 

“seeing over 5,000,000 visitors per year.”11 Since at least 2012, owners of property in 

Continental County Club have been offsetting some costs of their residence by renting 

their entire lot to single families for periods of less than 30 days.  Indeed, on March 16, 

2021, Defendants’ General Manager “noted that approximately 60% of [the] community 

is second-home ownership resulting in a tendency for relaxed outlook (getting 

                                                                                                                                             
purposes of eating, sleeping, and other residential purposes,” then “this use is residential, 
not commercial, no matter how short the duration” and invalidating amendment that 
attempted to add new restriction to CC&Rs that prohibited rentals for less than 30 days); 
Estates at Desert Ridge Rails Homeowners’ Ass’n v. Vazquez, 300 P.3d 736, 741 (Nev. 
2013) (holding that restriction limiting uses to “residential” or “residential purposes” have 
“routinely been interpreted” not to preclude use of property for short term rentals); Craig 
Tracts Homeowner’s Ass’n, Inc. v. Brown Drake, LLC, 477 P.3d 283, 285-86 (Mont. 
2020) (“the majority of other jurisdictions ... have found that “residential purposes” 
provisions do not prohibit short term rentals.”). 
9 A.R.S. § 33-1806.01(A) expressly confirms the right to use a property for rental purposes 
and states that the owner “shall use it in accordance with the declarations rental time 
period restrictions.”  Thus, Arizona law creates a reasonable expectation in an owner that 
rentals of any duration are permissible unless expressly restricted in the original 
declaration.  Thus, when that right is not already subject to a restriction in the original 
declaration, it cannot be imposed non-consensually through a general-amendment 
provision.    
10 The First Amendment defines the word “rent” to include “lease, sublease, license, 
occupancy for consideration, vacation rental or timeshare.” (emphasis added).  
Defendants presumably contend that this definition is a reasonable understanding of the 
word “rent.”  As such, this definition further confirms that a reasonable owner would have 
understood the Unified Declaration, which expressly permits rentals and does not place 
any temporal restrictions on said use, to authorize the exact type of use (i.e., vacation 
rentals) that the First Amendment’s temporal restriction on rentals is designed to prohibit.    
11 https://www.flagstaff.az.gov/2/Community-Overview, last visited April 1, 2022.   
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away/vacation home[s]).” SAC, ¶ 23 and Ex. I to Defendants’ Answer to SAC.  A new 

restriction, like the one in the First Amendment, prohibiting the use of the owners’ 

properties for rentals for periods of less than 30 days when the owners are not using them 

as second homes would substantially impair this well-established practice, “thus 

potentially lessening the value of these lots.”  Kalway at ¶ 28.  Under the strict scrutiny 

required by Kalway when a new affirmative obligation has a potential negative impact on 

the value of the owners’ lots, the new temporal restriction on rentals fails the “sufficient 

notice” test and must be stricken. 

 Lastly, Defendants cannot argue that the new temporal limitation on rentals is 

justified by supposed concerns over neighborhood welfare that were the alleged impetus 

for Defendants’ decade-long campaign to take natural property rights away from owners 

who elect to permissibly and responsibly rent their residence for a period of less than 30 

days.  In Kalway, certain of the attempted amendments to the CC&Rs required managing 

the lots to prevent forest fires.  Even though such restrictions were deemed “advisable” 

by the Court, and undoubtedly would have furthered the important purpose of protecting 

life and property, these amendments were invalid because they did not satisfy the 

“sufficient notice” requirement.  Kalway at ¶ 41.   

Here, on the other hand, the new restriction on rentals for less than 30 days in 

the First Amendment is not “advisable” nor is it necessary to further a legitimate purpose.  

Arizona recognizes the significant benefits of short-terms rentals and has made it 

unlawful for counties, cities and towns to do what Defendants are attempting to do in the 

First Amendment.  A.R.S. §§ 9-500.39 and 11-269.17.  The legislature has, instead, taken 

a measured approach by adopting reasonable requirements designed to ensure owners 

and renters are complying with the CC&Rs and local and state laws.  A.R.S. § 33-

1806.01.  But even if the new restriction on rentals for less than 30 days were considered 
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advisable and served a vital purpose (which it does not), Kalway holds that Defendants’ 

new restriction on rentals must be stricken under the “sufficient notice” test, as even a 

legitimate purpose is not a valid basis for creating a new restriction.   

Because the general-amendment provisions in the Unified Declaration did not 

authorize the Defendants to add new restrictions to the Unified Declaration and, in any 

event, the Unified Declaration did not provide “sufficient notice” to future owners, 

including Plaintiff, of the possibility of a temporal limitation on the owners’ right to rent an 

entire lot to a single family, this new restriction in the First Amendment should be stricken. 

    ii.  The First Amendment, subpart c, is invalid and should be  
   stricken 

In addition to adding a new restriction prohibiting rentals for less than 30 days, the 

First Amendment adds a new affirmative obligation requiring that the owners “ensure” that 

“all Rentals and occupants of such Rentals” comply with the CC&Rs and the Defendants’ 

Rules.  See Exhibit B.  This provision of the First Amendment is also a new affirmative 

obligation imposed on the owners that is untethered to any provision in the Unified 

Declaration.  Because this new restriction exceeds the Defendants’ authority under the 

general-amendment provisions in the Unified Declaration and does not satisfy the 

“sufficient notice” test established in Kalway, this new restriction must also be stricken.     

III. Conclusion 

 For the reasons set forth herein, Plaintiff is entitled to judgment on the 

pleadings on its claim for declaratory relief.  Plaintiff respectfully requests that the Court 

enter a judgment blue-pencilling the First Amendment as follows: 

26.  All Lots that are rented must comply with all the 
following restrictions:   

a) No Lot and/or portion of a lot may be Rented, or 
advertised to be Rented, for a term of less than (30) 
consecutive days, and no new lease may begin less than 
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thirty (30) days after the start date of the prior lease.  
However, Owners may continue to Rent their Lot for less 
than thirty (30) day periods until the first of the following 
events occur: (i) one (1) year (365 consecutive days) from 
the date this amendment is recorded; or (ii) upon title 
change to the Lot and/or transference of title to the Lot in 
any form. 
b) “Rent” is defined as lease, sublease, license, occupancy 
for consideration, vacation rental, or timeshare.                
c) The Owner must ensure that all Rentals and occupants 
of such Rentals comply with all of the terms of these 
Restrictions and the Rules and Regulations of the 
Association. 

A proposed form of judgment has been submitted herewith. 

RESPECTFULLY SUBMITTED this 12th day of April, 2022. 

JENNINGS, STROUSS & SALMON, PLC 

 
 

By:  Eric D. Gere     
Eric D. Gere 
One E. Washington Street, Suite 1900 
Phoenix, Arizona 85004-2554 
Attorneys for Plaintiff 

 

 

Original of the foregoing filed with  
the Clerk of the Court and a Copy of the 
foregoing mailed and emailed on this 
day of 12th day of April, 2021, to: 

Edith I. Rudder, Esq. 
Eadie.rudder@carpenterhazlewood.com 
Tessa Hustead, Esq. 
Tessa.hustead@carpenterhazlewood.com 
Carpenter, Hazelwood, Delgado, & Bolen, LLP 

1400 East Southern Avenue, Ste. 400 

Tempe, AZ 85282-5691 

Attorneys for Defendants 

 

 /s/  Tana Davis-Digeno    
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EXHIBIT “B” 
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Eric D. Gere - 023226 
egere@jsslaw.com 

JENNINGS, STROUSS & SALMON, P.L.C. 
A Professional Limited Liability Company 

One East Washington Street, Suite 1900 
Phoenix, Arizona  85004-2554 

Telephone: (602) 262-5911 
MinuteEntries@jsslaw.com 

Attorneys for Plaintiff BrickHouse Trust 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCONINO 
 

BrickHouse Trust, Dated October 27, 2011, 

by and through Nicholas A. and Kathleen A. 

Heth, trustees, 

Plaintiff, 

 

      vs.  

 

Continental Country Club, Inc., an Arizona 

non-profit corporation; Jon Held, an 

individual; Kathy Mitchell, an individual; 

Chuck Thompson, an individual; Bobby 

Goitia, an individual; William McGrath, an 

individual; Wesley Dunlap, an individual; 

Terry Makinster, an individual, DeeDee 

Malmstone; an individual, Josie McCarthy, an 

individual; and DOES 1 through 10 and ABC 

Entities 1-10, 

Defendants. 

No. S0300CV202100446 
 

PROPOSED ORDER RE: PLAINTIFF 

BRICKHOUSE TRUST’S MOTION 

FOR PARTIAL JUDGMENT ON THE 

PLEADINGS RE: CLAIM FOR 

DECLARATORY JUDGMENT  

 
(Assigned to the Hon. Stacy Krueger) 
 
Div. 3 
 
 

 
 

 Plaintiff BrickHouse Trust’s Motion for Partial Judgment on the Pleadings 

regarding its Claim for Declaratory Relief (“Motion”) is before the Court, and having been 

fully briefed by the parties, and good cause appearing, 

 IT IS HEREBY ORDERED that plaintiff’s Motion is granted and that portions 

of the First Amendment to the Amended and Unified Declaration of Restrictions 

Continental Country Club are invalid and are hereby stricken as set forth below:  
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26.  All Lots that are rented must comply with all the 
following restrictions:   

a) No Lot and/or portion of a lot may be Rented, or 
advertised to be Rented, for a term of less than (30) 
consecutive days, and no new lease may begin less than 
thirty (30) days after the start date of the prior lease.  
However, Owners may continue to Rent their Lot for less 
than thirty (30) day periods until the first of the following 
events occur: (i) one (1) year (365 consecutive days) from 
the date this amendment is recorded; or (ii) upon title 
change to the Lot and/or transference of title to the Lot in 
any form. 
b) “Rent” is defined as lease, sublease, license, occupancy 
for consideration, vacation rental, or timeshare.                
c) The Owner must ensure that all Rentals and occupants of 
such Rentals comply with all of the terms of these 
Restrictions and the Rules and Regulations of the 
Association. 

The Court expressly finds that the stricken provisions are severable.   

  Dated: _________________ 

             

      Hon. Stacy Krueger, Judge 

      Arizona Superior Court, Coconino County 
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Davis-Digeno, Tana L.

From: TurboCourt Customer Service <CustomerService@TurboCourt.com>

Sent: Tuesday, April 12, 2022 4:45 PM

To: Cruz, Kimberly; Davis-Digeno, Tana L.

Subject: AZTurboCourt E-Filing Courtesy Notification

This message originated from outside of Jennings Strouss. Do not reply, click on any links or open any attachments unless 
you trust the sender and know the content is safe. 

 

PLEASE DO NOT REPLY TO THIS EMAIL.  
 
A party in this case requested that you receive an AZTurboCourt Courtesy Notification.  
 
AZTurboCourt Form Set #6711190 has been DELIVERED to Coconino County.  
 
You will be notified when these documents have been processed by the court.  
 
Here are the filing details:  
Case Number: S0300CV202100446 (Note: If this filing is for case initiation, you will receive a separate 
notification when the case # is assigned.)  
Case Title: BRICKHOUSE TRUST, DATED OCT. 27, 2011, BY THROUGH NICHOLAS A. AND 
KATHLEEN A. HETH.. PLAINTIFF vs JON HELD et al. DEFENDANT  
Filed By: Eric D Gere  
AZTurboCourt Form Set: #6711190  
Keyword/Matter #: 68587-1 (tdd)  
Delivery Date and Time: Apr 12, 2022 4:45 PM MST  
Forms: 
 
 
 
Attached Documents:  
Motion: Judgment On Pleadings: P' Brickhouse Trust's Motion for Partial Judgment on the Pleadings Re: Claim 
for Declaratory  
Exhibit/Attachment (Supporting): Exhibit A  
Exhibit/Attachment (Supporting): Exhibit B  
Proposed Order: Order Re BrickhouseÃ¢Â€Â™s Mtn for Partial Judgment on the Pldgs Re Claim for 
Declaratory Judgment  


